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I. Introduction

There does indeed have to be a compromise between the interest of freedom 
of expression and social interests. But we cannot simply balance the two 
interests as if they are of equal weight. Our commitment of freedom of 
expression demands that it cannot be suppressed unless the situations 
created by allowing the freedom are pressing and the community interest is 
endangered.1

Couples being rounded up for allegedly illegally indulging in ‘obscene’ acts in public 
places is now commonplace.2 Sadly, however, much of this often does not have anything to 
do with the law, but is centred on a self-conferred responsibility of the police to ‘discipline’ 
the youth. What is worse is that it is not just the police that polices; self-proclaimed protectors 
of the Indian culture are often much more pro-active in ‘punishing’ those who breach its 
sanctity.3

The ‘Kiss of Love’ protests were an attempt to bring to light these issues and the concerns 
of personal autonomy.4 However, the effectiveness of such protests is likely to be extremely 
low, given that it is the ambiguity in the legal position regarding public kissing which gives 
the police power to misuse its uniform. In several instances, the police have themselves ‘come 
to the conclusion’ that public kissing is an offence under Section 294 IPC.5
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1 S Rangarajan v P Jagjivan Ram (1989) SCC 2 574 [45].
2 ‘Operation Majnu: Cops near Delhi punish couples for being together’ (NDTV, 30 November 2011) 

<http://goo.gl/trcRDA> accessed 22 January 2016.
3 See for example PTI, ‘Couples celebrate Valentine’s Day, radicals play spoilsport’ Deccan Chroni-

cle (New Delhi, 15 February 2014) <http://goo.gl/fzPO5t> accessed 22 January 2016; Ishita Mishra 
and Ishita Bhatial, ‘Couples out on V-Day will be married off: Hindu Mahasabha’ The Times of 
India (Agra, 3 February 2015) <http://goo.gl/qBI80X> accessed 22 January 2016.

4 Viju BI, ‘Kiss of love movement: They came, dared the mob, did it’ The Times of India (Kochi, 3 
November 2014) <http://goo.gl/0cgBlV> accessed on 22 January 2016.
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The Delhi High Court once had the occasion to consider this question.6 A married couple 
was arrested on allegations of kissing outside a court premises. The court quashed the FIR 
under Section 294, but did not consider whether kissing was an ‘obscene’ act for the purpose 
of that section. Rather, the case was decided on the fact that ‘annoyance’, which is also an 
essential ingredient of the offence under Section 294, was not present.7

Thus, the question is still open as to whether the kiss is an ‘obscene’ act and hence an 
offence if done in public. In this paper, I argue that as per the judicially evolved standards 
of ‘obscenity’ in India, kissing in public is not an obscene act and is hence constitutionally 
protected. The test of obscenity revolves around a particular kind of social harm, whether 
conceptualised as one to individuals themselves or as a more abstract harm to the social fabric. 
I submit that our community has treated the effects of watching two people kiss as not harmful. 
It has done this by permitting persons of all ages to be exposed to such scenes in movies and 
television shows. I also attempt to counter the argument that viewing kiss scenes in movies 
causes lesser harm (a degree which might be acceptable) when compared to watching two 
people kiss in real life. This is done using the Supreme Court’s own jurisprudence around 
movies and the need for prior censorship.

II. Testing Obscenity

The Constitution of India permits “reasonable” restrictions to be placed on the freedom of 
expression, but these must find basis and bear a rational connection with one of the grounds 
mentioned in Article 19(2) of the Constitution.8 They must not go beyond the requirement 
of the felt needs of the society and object sought to be achieved, and in applying such a 
standard, the judicial approach must necessarily be dynamic, pragmatic and elastic.9 Thus, the 
restriction cannot be excessive or arbitrary. It must reflect intelligent care and deliberation.10 
As per the Apex Court in State of Madras v. VG Row,11 ‘[t]he nature of the right alleged to 
have been infringed, the underlying purpose of the restriction imposed, the extent and urgency 
of the evil sought to be remedied thereby, the disproportion of the imposition, the prevailing 
conditions at the time’, are all characteristics which must ‘enter into the judicial verdict.’12

It is also important at this juncture to note the Supreme Court’s observation in S Khushboo 

sion-for-Kiss-of-Love-in-Bengaluru/articleshow/45273466.cms> accessed on 29 April 2016.
6 A & B v State Crl M C 283/2009, High Court of Delhi.
7 ibid.
8 S Rangarajan (n 1).
9 Papnasam Labour Union v Madura Coats Ltd. AIR 1995 SC 2200, (1995) 1 SCC 501; Bhavesh D. 

Parish and Others v Union of India AIR 2000 SC 2047, (2000) 5 SCC 471.
10 Chintaman Rao v State of Madhya Pradesh AIR 1951 SC 118.
11 AIR 1952 SC 196.
12 ibid.



160 NLUD Student Law Journal Vol 4

v. Kanniammal:13 since notions of social morality are inherently subjective, the Court had said, 
criminal law must not be used to unduly interfere with the domain of personal autonomy.14

Proscription of allegedly ‘obscene’ acts such as kissing etc., is sought to be justified under 
the ground of ‘morality’.15 Accordingly, Section 294 of the Indian Penal Code punishes the 
commission of obscene acts in public places.16 Our question hence leads directly to another: 
is kissing ‘obscene’ within the meaning of Section 294?

The Supreme Court today finds itself stuck between two tests for determining the 
obscenity of a given matter. The first traces its origins to Justice Blackburn’s judgment in an 
archaic House of Lords decision called Regina v. Hicklin,17 and its import in India dates back 
to 1965 when the Supreme Court in Ranjit Udeshi v. State of Maharashtra was faced with 
Lawrence’s (in)famous work, ‘Lady Chatterley’s Lover’. This was a golden opportunity for 
the Court to lay down a progressive test for determining obscenity, but it chose to completely 
rely on the English standard (quite questionably so, as we shall see later). The Hicklin test 
states that a given matter is obscene if it has the tendency to deprave or corrupt those whose 
minds are open to ‘such immoral influences’, and into whose hands it might fall. With respect 
to obscene content, Justice Blackburn had held: ‘…it is quite certain that it would suggest to 
the minds of the young of either sex, or even to persons of more advanced years, thoughts of 
a most impure and libidinous character.’18

Importantly, this test makes children (‘or impressionable minds’) the relevant audience 
for determining the obscenity of a given matter.19 The judge is required to place himself first 
in the position of the author and then of the reader, to find out both what was being conveyed 
and what was being received.20 But this cannot be done with an extra-sensitive person in 
mind.21 Further, what depraves or corrupts is to be determined from the point of view of the 
contemporary society.22

Reliance on Hicklin was surprising, given that the U.S. Supreme Court had by then 

13 AIR 2010 SC 3196.
14 ibid.
15 See for example Ranjeet Udeshi v State of Maharashtra AIR 1965 SC 881.
16 See Indian Penal Code 1860, s 294.
17 (1868) LR 3 QB 360.
18 ibid (Cockburn CJ).
19 Raj Kumar Pandey v MF Hussain 2008 CriLJ 4107 (Del HC): ‘The Hicklin’s rule allowed a publi-

cation to be judged for obscenity based on isolated passages of a work considered out of context and 
judged by their apparent influence on most susceptible readers, such as children or weak-minded 
adults.’

20 Samaresh Bose v Amal Mitra AIR 1986 SC 967.
21 KA Abbas v Union of India AIR 1971 SC 481.
22 ibid [49]; See also Samaresh Bose (n 20); S Khushboo v Kanniammal (n 13).
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already rejected the standard as outdated.23 It was even pointed out to the Court in Udeshi that 
through Roth v United States,24 the U.S. had evolved a different, more free-speech-friendly 
test, which used the ‘average person’ of the community as the reference point, and protected 
all speech which had any ‘redeeming social value’, as not obscene.25

But the Constitution Bench observed that Hicklin was the position to be followed in 
our country, having due regard to what it called ‘our community mores’.26 It is difficult to 
understand what the Court was trying to say here. Community values could surely influence – 
or even determine – the application of the test (i.e. what depraves and corrupts impressionable 
minds could depend on contemporary community values), but how could they influence which 
test was to be applied? What is it in the Hicklin Test that was understood by the Court as so 
tremendously compatible with our community mores? The judgment did not engage with this 
question at all.

Imagine the consequences of using this test in the internet age: an incredibly large amount 
of material available online is liable to be censored, given especially that all of it is easily 
accessible to children. The Supreme Court did realise this problem,27 and ultimately attempted 
to mark a move away from Hicklin in Aveek Sarkar v. State of West Bengal.28 The Division 
Bench in Sarkar held that changing times warranted a revision of the criterion.29 Hicklin could 
no longer be applied. Instead, the matter charged as obscene had to be understood in context 
and its overall impact had to be considered for making the determination.30 Further, obscenity 
had to be viewed from the point of view of an ‘average moral man’ instead of those with 
impressionable minds.31 The Court seemed to be borrowing this threshold from Roth itself, 
and called it the ‘community tolerance test’.32

Before we undertake the analysis of public kissing, we must take note of two important 
considerations. The first is the important distinction between ‘vulgar’ and ‘obscene’ content. 
An act would not qualify as obscene merely if the sight of it ‘disgusted’ the onlookers. Disgust 
corresponds only to vulgarity, which has not been proscribed – what is essential for obscenity 
is an appeal to one’s prurient interests, which is quite the opposite of disgust.33

23 Roth v United States 354 US 476.
24 ibid.
25 Ranjit Udeshi (n 15) [17].
26 ibid [22].
27 Ajay Goswami v Union of India AIR 2007 SC 493.
28 (2014) 4 SCC 257.
29 ibid.
30 ibid.
31 ibid
32 ibid
33 Samaresh Bose (n 20).
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The second is the constitutional problems that plague Sarkar. While it may give us a 
more liberty-friendly scale than Hicklin, there are obvious problems with the judgment. The 
Court tried to couch its reasoning in a ‘change in times’ argument, what it really sought to 
do was to overrule a constitution bench decision. Is it for a smaller bench to determine that 
times have changed since a constitution bench exercised its wisdom on the issue? Further, this 
‘change in times’ argument invokes the same question as it did in Udeshi – change in times 
could influence, or determine the outcome of the application of a test, but could it be a ground 
to change the scale itself? The Court seemed to be arguing that if the alleged act were to take 
place in the present, obscenity should be judged from the point of view of adults, while in 
1965 it was permissible to judge it with respect to children. However, it does not seem to have 
any basis for saying this.

Also, it is worthwhile to note that while Udeshi had explicitly rejected the use of Roth in 
India,34 Sarkar adopted precisely that standard.35 Hence, while there are gaps in the reasoning 
adopted by both Hicklin and Sarkar, one would treat Sarkar’s very legitimacy with skepticism. 
It suffers from a constitutional problem as it oversteps bounds of judicial discipline. This 
paper will hence conform to the Hicklin test for the analysis of public kissing. This is also a 
much tougher standard to clear, and if a given matter passed the muster of Hicklin, it would 
undoubtedly pass the other, more generous test as well.

III. Does the Kiss deprave?

Under Hicklin, the question to be addressed would be whether being audience to a kiss 
would deprave or corrupt the youth, or give rise to prurient thoughts in them. As noted above, 
courts should be sensitive to the changing perspectives and concepts of morality of the society 
while judging obscenity, as these are bound to change from time to time and place to place.36 
This section will argue in a three-fold manner that the sight of a kiss in public cannot be treated 
under Indian law as enough to deprave or corrupt impressionable minds: first, that courts have 
recognised that those with impressionable minds are likely to be greatly influenced by and 
imitate what they see in movies; second, that an expert body in its determination has allowed 
the impressionable minds of the country to be exposed to kissing scenes in movies; and third, 
that courts have placed excessive reliance – very close to complete deference – to the expert 
body’s determinations.

34 Ranjit Udeshi (n 15) [22].
35 Aveek Sarkar (n 28).
36 Pawan Kumar v State of Haryana AIR 1996 SC 3300; KP Mohammad v State of Kerala 1984 Cr LJ 

745 (Ker).
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A. The effect of films on children

Indian jurisprudence around cinematography recognises very well that movies are no 
ordinary means of dissemination of information. They are unlike other means of communication 
in the sense that they can stir up emotions much more deeply as compared to others.37 A 
Constitution bench of the Supreme Court observed, while dealing with the constitutional 
validity of the Cinematograph Act, 1952, that pre-censorship is permissible in relation to the 
motion picture (even though not in respect of other means of communication) because:

Its effect particularly on children and adolescents is very great since their 
immaturity makes them more willingly suspend their disbelief than mature 
men and women. They also remember the action in the picture and try to 
emulate or imitate what they have seen.38

The Supreme Court in S. Rangarajan v. P. Jagjivan Ram, while exploring the reason why 
movies leave such a deep impact on the viewer, had observed that:

The focusing of an intense light on a screen with the dramatizing of facts 
and opinion makes the ideas more effective. The combination of act and 
speech, sight and sound in semi-darkness of the theatre with elimination of 
all distracting ideas will have an impact in the minds of spectators. In some 
cases, it will have a complete and immediate influence on, and appeal for 
everyone who sees it.39

Therefore, the Supreme Court is aware of the profound influence that a motion picture 
leaves on the audience, particularly the young ones. This, to a certain extent, counters the 
anticipated argument that while public kissing may be permissible in movies, it ought not to 
be allowed in the public space because of the difference in impact in the two situations. It is 
clear that the impact of an obscene scene in a movie would be profound enough for any forum 
to rule its undesirability vis-à-vis young audiences, and that that has not been the case with 
kissing scenes, as we shall see next. 

At this juncture, it must be clarified that it is not sought to be argued that since vulnerable 
minds in our society are ‘substantially’ and ‘frequently’ exposed as audiences to the act 
of kissing, the same cannot ‘deprave or corrupt’ them. On the other hand, the argument in 
this paper seeks to rest its different position on the nature of determination that goes behind 
permitting these movies to be screened for public viewing.

B. The Central Board of Film Certification (CBFC)
37 KA Abbas (n 21).
38 ibid.
39 S Rangarajan (n 1) [10].
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The CBFC is a statutory body of experts that pre-censors all films before they are released 
for public viewing in India.40 A certificate from the Board is a legal requirement before the 
film can be released.41 All members of the Board are eminent persons from different walks of 
life such as the social sciences, law, education, art, film and so on, and thus represent a cross-
section of society.42 Guided by the principle that certified films must not deprave the morality 
of the audience,43 and that human sensibilities must not be affected by vulgarity, obscenity or 
depravity,44 the Board issues four different kinds of certificates, i.e. ‘U’, ‘U/A’, ‘A’, and ‘S’.45 

Of these, the first two kinds effectively signify that the film is suitable to be screened 
without restrictions. As per the Rules formulated by the Ministry of Information and 
Broadcasting, before granting a ‘U’ i.e. ‘Unrestricted Public Exhibition’ certificate, the Board 
must ensure that the film is ‘suitable for family viewing’, which means that ‘the film shall be 
such that all the members of the family including children can view it together’ (emphasis 
supplied).46 Before granting a ‘U/A’ certificate, it must be ensured that ‘the film is suitable 
for unrestricted public exhibition but with an endorsement of caution that the question as to 
whether any child below the age of twelve years may be allowed to see the film should be 
considered by the parents or guardian of such child’ (emphasis supplied). It may hence be 
concluded that, particularly for those aged above 12 years, the Board considers that both ‘U’ 
as well as ‘U/A’ certified films do not degrade the morality of the audience. 

If that is the law, and if the Board gave a particular movie a U certificate, there could 
be only one meaning of this certification: in the opinion of the Board, viewing any scene in 
that movie would not deprave anyone. It must be noted that a substantial number of movies 
containing kissing scenes have procured ‘U’47 as well as ‘U/A’48 certifications in the recent 
past. This expert board after considering all relevant aspects has determined that viewing 
kissing scenes would not deprave or corrupt any person, young or otherwise. Given this, it 
would be difficult to assert that watching a couple kiss in real life (without the special effects 
and extra focus that movies provide) has the tendency to deprave and corrupt. 

Of course, it still remains to be answered as to what value the courts should accord to 
the judgment of this expert board. This is sought to be dealt with in the following subsection.

40 See ‘About CBFC’ <http://cbfcindia.gov.in/> accessed on 5 February 2015.
41 Cinematograph Act 1952, s 7.
42 ‘Organizational Structure Diagram’, available in the Right to Information Section at http://cbfcin-

dia.gov.in/, last accessed on 5 February 2015.
43 Ministry of Information and Broadcasting, Notification (S.O. 836-(E) 6 December 1991) Guideline 

3.
44 ibid [Guideline 2(vii)].
45 Cinematograph Rules 1983, rule 24(9).
46 Cinematograph (Certification) Rules 1983, rule 22(9)(a); Notification (n 48) Guideline 5(1).
47 See Jab We Met (2009), Barfi (2012), Krrish 3 (2014) etc.
48 See 2 States (2014), Bang Bang (2014), Haider (2014) etc.
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C. Judicial treatment of the Board’s opinion

Determinations of the CBFC have been accorded a high status in Indian judicial decisions. 
In Bobby Art International v. Ompal Singh Hoon,49 the Supreme Court discussed the relevance 
of the certificate issued by the Board in relation to the film ‘The Bandit Queen’ which had 
many scenes containing nudity. Noting that members of the Board are ‘qualified to judge 
the effect of films on the public’,50 the Court allowed the screening of the film. It also cited 
with approval the following passage from Raj Kapoor v. State,51 which, though held that 
the Board’s certificate might not be conclusive in trials relating to Section 292 IPC, aptly 
described the importance to be accorded to it:

I am satisfied that the Film Censor Board, acting under Section 5A, is 
specially entrusted to screen off the silver screen pictures which offensively 
invade or deprave public morals through over-sex. There is no doubt – and 
Counsels on both sides agree – that a certificate by the high-powered Board 
of Censors with specialised composition and statutory mandate is not a piece 
of utter inconsequence. It is relevant material, important in its impact… May 
be, even a rebuttable presumption arises in favour of the statutory certificate 
but could be negatived by positive evidence. An act of recognition of moral 
worthiness by a statutory agency is not opinion evidence but an instance or 
transaction where the fact in issue has been asserted, recognised or affirmed.52 

Weight has been accorded to the opinion of the statutory expert body in many other cases 
such as Directorate General of Doordarshan v. Anand Patwardhan53 and Union of India v. 
KM Shankarappa.54 High Courts have ruled no differently.55 The Delhi High Court in Rakeysh 
Omprakash Mehra categorically granted a conclusive status to the Board’s judgment by 
holding that the decision as to whether a ground for restriction under Article 19(2) is attracted 
by a film is ‘best left’ to the sensibilities of the multi-member expert body specially constituted 
in this behalf.56

In this light, it is difficult to deny that a repeated determination by an expert tribunal 
in favour of allowing kissing scenes to be screened for public viewing without restrictions 
is enough evidence of the fact that the prurient interests of our society’s vulnerable lot 

49 (1996) 4 SCC 1.
50 Bobby Art International v Om Pal Singh Hoon (1996) 4 SCC 1 [7].
51 AIR 1980 SC 258, 1980 CriLJ 202.
52 Raj Kapoor v State AIR 1980 SC 258 [14].
53 AIR 2006 SC 3346.
54 (2001) 1 SCC 582.
55 See Lakshmi Ganesh Films v State of Andhra Pradesh 2006 (4) ALD 374; Rakeysh Omprakash 

Mehra v Govt of NCT Delhi 197 (2013) DLT 413.
56 Rakeysh Omprakash Mehra v Govt of NCT Delhi 197 (2013) DLT 413.
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have moved beyond the point where they could be appealed to by the mere sight of two 
kissing people. At best, ‘U’ and ‘U/A’ certificates to the aforementioned movies establish it 
beyond contest that kissing is not an ‘obscene’ act for the purposes of Section 294. At worst, 
a rebuttable presumption arises to this effect – and must be rebutted by the State through 
positive evidence, as held in Raj Kapoor.57

IV. Conclusion

The lack of a clearly laid-down law on this point depicts a sad state of affairs, particularly 
in light of the effects it brings along. The closest Indian courts have ever gotten to adjudicating 
on this issue was in A & B v State,58 where Murlidhar J observed that the act of kissing between 
a married couple could not be said to be obscene.59 However, this comment was obiter and did 
not make law, as the case was decided on the basis of lack of witnesses.60

It is, however, beyond doubt that the mere sight of a kiss causes no harm to social morality. 
Movies have been highlighted time and again by the Supreme Court as a unique mode of 
communication particularly because of their ability to influence the mind in a way that no 
other means can. And a statutorily-installed expert body, whose opinion has always had great 
weight with the Courts, has repeatedly allowed movies containing kissing scenes to be viewed 
by the public with unrestricted access. 

Public kissing, therefore, should not be an offence under Section 294 IPC. The fact 
that citizens of our country need to hold protests to assert rights already guaranteed to them 
under the Constitution of India depicts our miserable condition in respect of recognizing civil 
liberties and bringing laws and their implementation in phase with the same. There is a huge 
lag between social perceptions of morality and its treatment at the hands of the police, which 
renders unreasonable a large number of restrictions that the police regularly places on lovers.

This paper has aimed to start a discussion, at least within the academia, about the 
constitutional and criminal law aspects involved in placing the unreasonable restrictions on 
the specific act of kissing. One certainly hopes for an overturn of Udeshi in a manner more 
acceptable than the one adopted in Sarkar however, until that happens, and given that the 
ever-so-cherished liberty of expression is being curtailed as we speak, it is imperative that we 
engage with questions of personal autonomy at a deeper level.

57 Raj Kapoor (n 52).
58 Crl MC 283/2009, High Court of Delhi.
59 A & B (n 6).
60 ibid.


