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As the COVID-19 financial crisis induces a bank credit contraction of 

over ₹54,000 crores, and with the RBI issuing a moratorium on Yes Bank 

deposit withdrawals as a result of insolvency, there is rising panic over the 

viability of Indian financial market infrastructure, exasperated through 

the systemic tremors caused by the failure of IL&FS. The introduction of 

the Insolvency and Bankruptcy Code, 2016, was supposed to ease Non-

Performing Asset recovery pressure on banks by creating a time-bound 

and market-linked resolution mechanism for stressed assets. While the 

efficacy of the ‘new era in Indian insolvency’ remains in question, the 

ratio of gross NPAs continues to rise beyond 12.5%. Keeping cognizance 

of the precarious position of Indian banking, this paper argues that the 

risks of bank insolvency are now greater than ever before, while the 

system in law to contend with such risks continues to remain scattered 

and ineffective. It is imperative for the Indian economy to construct a new 

framework and question what would make such a framework effective. 
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I. IntroductIon

‘In a country so dangerous for banking as India, it must be conducted on 

the safest possible principles’

-John Maynard Keynes1

On the 24 July 2020, the Reserve Bank of India’s (‘RBI’) bi-annual Financial Stability 
Report sent shockwaves through financial markets 2 – It projected a GNPA ratio of 14.7% 

* The authors are third-year students at the West Bengal National University of Juridical Sciences, 
Kolkata.

1 John Maynard Keynes, Indian Currency and Finance (Createspace Independent Pub 2011) 201.
2 Reserve Bank of India, Financial Stability Report Issue No. 21 (Reserve Bank of India, 2020). 
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for March 2021,3 Indicative of a cataclysmic rise in stressed-bank assets to the extent 
of fifteen lakh crore rupees.4 Stress tests undertaken by the primary regulator of Indian 
Banking reveal that over five banks may cease to operate as going concerns by the next 
financial year.5 This is due to a forecasted inability to meet regulated capital requirements, 
serving as an acknowledgement of the urgent need for recapitalisation or mergers to 
increase ‘systemic resilience’.6 

Modern financial and economic systems are structurally dependent on the creation 
and institutionalisation of healthy banking networks. Commercial banking, capital 
formation, and the creation of credit lie at the heart of neoliberal economic development.7 
As is explored in subsequent sections of this paper, the highly regulated nature of banking 
institutions reflects their systemic importance, and the inherent variation in their nature 
from other commercial business organisations. Banking, simply put, is the process of 
accepting deposits that are repayable on demand, and using such inflows to lend money 
and offer other financial services. Commercial banks are banking companies that generate 
profits from issuing loans, and selling financial products. Banking organisations are critical 
to an economy – they offer a mechanism to stabilise the demand and supply of credit. 

The enforcement of the Capital Adequacy Ratio (under Basel III),8 the Cash Reserve 
Ratio and the Statutory Liquid Ratio,9 as well as the use of Loan Review Mechanisms by the 
RBI, are all illustrations of ex ante approach to risk management in banking.10 The highly 
regulated nature of modern banking is reflective of its importance. In India, banks account 
for over 63% of total assets within the financial system itself – their relative importance 
to other financial institutions, such as Non-Banking Financial Companies (‘NBFCs’) or 
Insurance Companies, cannot be understated.11 

3 GNPA Ratio is the Gross Non-Performing Asset Ratio, and is used as a measure of the health of 
a banking system.

4 ETBFSI, ‘Covid – 19 hit: About Rs 15 lakh crore India Inc debt faces stress test’ ETBFSI.
com (31 March 2020) <https://bfsi.economictimes.indiatimes.com/news/industry/covid-19-hit-
about-rs-15-lakh-crore-india-inc-debt-faces-stress-test/74906896> accessed 22 December 2020; 
Govind Bhattacharjee, ‘Nip the NPA crisis, now’ The Pioneer (10 August 2020) <https://www.
dailypioneer.com/2020/columnists/nip-the-npa-crisis--now.html> accessed 23 December 2020.

5 RBI (n 2) para 2.16.
6 ibid.
7 Manuela W. Armenta, ‘The Financial Sector and Economic Development: Banking on the Role 

of Human Capital’ (2007) 18 Journal of Public & International Affairs 188, 189. 
8 Basel Committee on Banking Supervision, Basel III: A Global Regulatory Framework for More 

Resilient Banks and Banking Systems (BIS 2011) 51. 
9 Master Circular - Cash Reserve Ratio (CRR) and Statutory Liquidity Ratio (SLR) 2015, 

RBI/2015-16/98 <https://www.rbi.org.in/Scripts/BS_ViewMasCirculardetails.aspx?id=9905> 
accessed 13 August 2021. 

10 Eva Hupkes, ‘Why a special regime for banks?’ (2005) 3 Current Developments in Monetary 
and Financial Law 460. 

11 Reserve Bank of India, Report of the Working Group on Resolution Regime for Financial 
Institutions (RBI 2012) para 3.4. 0

https://bfsi.economictimes.indiatimes.com/news/industry/covid-19-hit-about-rs-15-lakh-crore-india-inc-debt-faces-stress-test/74906896
https://bfsi.economictimes.indiatimes.com/news/industry/covid-19-hit-about-rs-15-lakh-crore-india-inc-debt-faces-stress-test/74906896
https://www.dailypioneer.com/2020/columnists/nip-the-npa-crisis--now.html
https://www.dailypioneer.com/2020/columnists/nip-the-npa-crisis--now.html
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Within this very context of fragile financial markets and the innate systemic importance 
of banking institutions, this paper attempts to argue for the creation of an independent bank 
insolvency and resolution framework by identifying the flaws of the current regulatory 
mechanism. In operational terms, insolvency for a bank is an inability to meet financial 
obligations to creditors, including depositors, and is often characterised as ‘bank failure’, 
of which India has an extensive history.12 The collapse of the Travancore National and 
Quilon Bank in 1938, a structural collapse in banking in Bengal in the late 1940s, the 
insolvency of Polai Central Bank, as well as the more recent failure of Global Trust Bank in 
2004, all reflect a cyclical history of crony capitalism, inefficient regulation, and reactionary 
assistance.13 Despite the global adoption of special regimes in a post-2008 era (such as the 
American Dodd-Frank Act),14 bank supervision continues to be viewed through the lens of 
pre-insolvency/preventive measures. There is limited acknowledgement of the potential 
insufficiency of these measures, and more importantly, no acknowledgement of post-
insolvency resolution measures.

The Insolvency and Bankruptcy Code, 2016 (‘IBC 2016’) was introduced with the 
promise of introducing a new era in Indian insolvency, at a time where resolution or 
liquidation would take 4.3 years on average, and the recovery rate was as low as 14.3% 
under the SARFAESI Act.15 A clear creditor hierarchisation and a non-liquidation-based 
approach through the Corporate Insolvency Resolution Process (‘CIRP’) has improved 
both these metrics. CIRP is However, the conceptualisation of the IBC 2016, is centred 
around corporate debtors, not commercial banks.

The objective of this paper is to build a case for creating a new, comprehensive law that 
covers bank insolvency. Part II examines the current, scattered regime of bank resolution by 
analysing the Bank Regulation Act, 1949 (‘BRA 1949’).16 After ascertaining its incohesive 
nature, Part III will not only consider the de facto non-applicability of the IBC 2016, but 
will argue that even if the IBC 2016, is applied to bank insolvency, the legislation will be 
fundamentally incompatible with the requirements of the banking sector. The paper will 
then identify the ideal constituting elements of a streamlined resolution mechanism for 

12 Julia Kagan and Somer Anderson, ‘Bank Failure’ (Investopedia, 27 May 2020) <https://www.
investopedia.com/terms/b/bank-failure.asp> accessed 1 May 2021.

13 Amol Agrawal, ‘Banking crises: An Indian history’ (Mint, 26 February 2018) <https://www.
livemint.com/Sundayapp/fjheowjLjiFNsGcjzVZXsO/Banking-crises-An-Indian-history.html> 
accessed 1 May 2021.

14 Dodd-Frank Wall Street Reform and Consumer Protection Act 2010.
15 Press Trust of India, ‘Economic Survey: IBC reduces resolution time to 340 days from 4.3 

years’ Business Standard (New Delhi, 31 January 2020) <https://www.business-standard.
com/article/pti-stories/ibc-reduces-resolution-time-to-340-days-from-4-3-years-earlier-eco-
survey-120013101463_1.html#:~:text=Economic%20Survey%3A%20IBC%20reduces%20
resolution%20time%20to%20340%20days%20from%204.3%20years,-Press%20Trust%20
of&text=%22The%20IBC%20proceedings%20take%20340,SARFAESI%20Act%2C%22%20
it%20said> accessed 22 December 2020.

16 Banking Regulation Act 1949.

https://www.livemint.com/Sundayapp/fjheowjLjiFNsGcjzVZXsO/Banking-crises-An-Indian-history.html
https://www.livemint.com/Sundayapp/fjheowjLjiFNsGcjzVZXsO/Banking-crises-An-Indian-history.html
https://www.business-standard.com/article/pti-stories/ibc-reduces-resolution-time-to-340-days-from-4-3-years-earlier-eco-survey-120013101463_1.html
https://www.business-standard.com/article/pti-stories/ibc-reduces-resolution-time-to-340-days-from-4-3-years-earlier-eco-survey-120013101463_1.html
https://www.business-standard.com/article/pti-stories/ibc-reduces-resolution-time-to-340-days-from-4-3-years-earlier-eco-survey-120013101463_1.html
https://www.business-standard.com/article/pti-stories/ibc-reduces-resolution-time-to-340-days-from-4-3-years-earlier-eco-survey-120013101463_1.html
https://www.business-standard.com/article/pti-stories/ibc-reduces-resolution-time-to-340-days-from-4-3-years-earlier-eco-survey-120013101463_1.html
https://www.business-standard.com/article/pti-stories/ibc-reduces-resolution-time-to-340-days-from-4-3-years-earlier-eco-survey-120013101463_1.html
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banks by considering the global recommendations of the Financial Stability Board, in Part 
IV. These principles will then be juxtaposed against the Financial Resolution and Deposit 
Insurance Bill, 2017. The bill was withdrawn from the floor of parliament.17 However, 
the statutory framework it envisaged will be evaluated, considering whether its skeletal 
structure would operate well in a post-COVID context. Ultimately, the paper seeks to 
establish the urgent need to introduce a new regulatory system and the precise nature of 
such a system.

II. the current regIme

The absence of an actual framework can characterise India’s bank resolution 
‘framework’, in its current form; bank insolvency is solved on an ad hoc basis, and the 
regulator is empowered through a network of loosely-connected statutes that enable the 
central bank’s intervention.18 However, these intervention tools are generalised elements of 
the regulatory system and are not specifically tailored for resolution of bank insolvency, as 
will be illustrated below.

The BRA 1949, largely creates generalised provisions, awarding the RBI and Central 
Government the authority to regulate banking corporations. These generalised provisions 
include §35A(b),19 which enables the RBI to ‘prevent the affairs of any banking company 
being conducted in a manner detrimental to the interests of depositors’ and §35A(c) allows 
the RBI to ‘secure proper management of any banking company generally’.20 

Reference to insolvency resolution in the statute, however, is made with §35AA,21 
which grants the ‘central government the power to authorise the RBI to issue directions 
to banking companies to initiate the insolvency resolution process’. While §35AA is 
appropriately tied to the IBC 2016,22 with ‘default’ being defined under §3(12), it is not 
relevant to the scope of this paper.23 Both §35AA, as well as §35AB are applicable in 
insolvency proceedings only where the bank is a creditor, not the insolvent party itself. 

A. Part III of the Banking Regulations Act, 1949

Part III is titled ‘Suspension of Business and Winding-Up Of Banking Companies’ 
and introduces a few provisions for bank insolvency. However, restrictions on the abilities 

17 ET Online, ‘The Bill that spooked bank customers across India has been withdrawn’ (The 
Economic Times, 7 August 2018) <https://economictimes.indiatimes.com/industry/banking/
finance/banking/the-bill-that-spooked-bank-customers-across-india-has-been-withdrawn/
articleshow/65304709.cms?from=mdr> accessed 1 May 2021.

18 Thomas Galessner and Ignacio Mas, ‘Incentives and the Resolution of Bank Distress’ (1995) 10 
The World Bank Research Observer 53, 57.

19 BRA 1949, s 35A(b).
20 ibid, s 35A(c).
21 ibid, s 35AA.
22 BRA 1949, s 35AA. 
23 Insolvency and Bankruptcy Code 2016, s 3(12).
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of banking companies to form resolution plans, and a narrow focus on only liquidation or 
amalgamation, renders Part III dangerously insufficient in contending with the demands of 
modern insolvency. 

As is explored in subsequent parts of this paper, liquidation is only one mechanism 
to deal with insolvent banking institutions. The presence of systemic risk and the ‘too big 
to fail’ phenomenon often require complex resolution of banking groups, as liquidation 
can result in discontinuity of services, disruption to depositors, and prolonged delays in 
creditor compensation. The fundamental shortcoming of Part III of the BRA 1949, is its 
central focus on ‘winding down’ banking companies, in case of default under §38(1)(a), 
and ‘detrimental’ operation to depositors under §37(4). Winding down equates specifically 
to liquidation, as demonstrated by the appointment of a Court liquidator under §38A, as 
well as the hierarchisation of creditors under §43A and §45. As demonstrated by the IBC, 
2016, which is India’s flagship insolvency law, a comprehensive regulation cannot be 
centred around only liquidation, which frequently results in an erosion of economic value 
and minimal returns to creditors. Instead, a sustainable insolvency regime must focus on 
resolution and restructuring schemes, the need for which is amplified in a banking context.

Even within the winding-up mechanism envisaged by Part III, there are significant 
shortfalls. §42 gives the High Court the power to dispense with meetings of creditors. This 
is based on the court unilaterally deciding if ‘it considers that no object will be secured 
thereby sufficient to justify the delay and expenses’. §44B further allows the court to 
place restrictions on the arrangements that have been made between banks and creditors. 
Cumulatively, therefore, the autonomy of creditors in securing their rights under the BRA 
1949, is not achieved and is subject to the discretion of the High Court. The assigned role to 
the High Court for winding-up banks under Part III can itself can be questioned. All facets 
of bank operation are subject to special regulation by the regulator. Therefore, it may be 
intuitive for either the regulator, or a special adjudicatory authority structurally linked to 
the regulator, to ascertain the potential viability of the bank, and not a bench of the High 
Court, primarily due to the interconnected nature of the system. 

The recognised alternative to liquidation under the BRA 1949, is amalgamation. §44A 
of the statute lays down the procedure for the amalgamation of banking companies.24 
Historically in India, amalgamation approved (or more frequently enforced) by the RBI 
has been a crucial means of preventing bank liquidation to sustain operation. When 
closely analysed, §44A reveals an implicit, yet wholly inadequate, understanding of the 
need to reconcile shareholder and creditor rights with systemic stability when a bank is 
insolvent.25  While the broader stability of our credit systems cannot be threatened, it is 
significant to reconcile this requirement with the monetary rights of creditors, substantial 
unsecured creditors, when constructing the resolution or restructuring plan of an insolvent 

24 BRA 1949, s 44A.
25 ibid. 

The Case for an Independent Bank Resolution Framework: Identifying the Flaws in the Current Bank Insolvency Regime in India



94 NLUD Journal of Legal Studies Vol. III

bank. §44A is emblematic of this reconciliation, as it requires a draft containing details of 
the amalgamation of two banks to require the approval of two-thirds of the shareholders 
of both banks.26 However, this is the only extent to which such a balance is considered. 
Fundamentally, therefore, the current regime under Part III chooses to actively ignore the 
most pressing conflict of bank resolution, which is a balanced recognition of creditor and 
shareholder rights.27 

The failure of Yes Bank in March 2020, and the subsequent RBI action that followed, 
can be used to illustrate further why the BRA 1949, is an insufficient regulatory framework. 
§45 requires that the Reserve Bank apply to the Central Government, post which it can issue 
a moratorium in respect of the banking company. It has been frequently noted that prompt 
action is crucial for successful bank resolution. In the Yes Bank case in March 2020, there 
was a significant delay in §45 being invoked, resulting in a fall in market capitalisation, 
consumer distrust, and an erosion in equity value.28 The two-tiered regulatory model in 
§45, wherein both the RBI and the Central Government’s approval is required to issue a 
moratorium can potentially diminish prompt regulatory action. The Yes Bank case is also 
a manifestation of a broader lack of regulatory focus towards the potential dangers of bank 
insolvency. For over two years, industry experts29 identified the deteriorating asset quality 
and liquidity of Yes Bank.30 However, the absence of a dedicated resolution authority, 
and the generalised focus of the BRA 1949, prevented the early application of potential 
resolution measures. This ultimately resulted in a capital infusion to prevent sudden bank 
failure.31 The infusion was in-part carried out using State funds, routed through the State 
Bank of India. 

B. Regulatory Tools under the Banking Regulations Act, 1949

The BRA 1949, envisages certain regulatory tools. However, these are not developed 
for insolvency correction, resulting in a regulatory basket with a combination of tools that 
are neither diverse nor specifically tailored for resolution. §38A-§50 of the BRA 1949, 
pertaining to the appointment and functioning of a liquidator.32 Similarly, §45 of the 

26 ibid. 
27 Hupkes (n 10) 481.
28 Reserve Bank of India, Yes Bank Ltd. placed under Moratorium (Press Release 2019-2020/2022, 

2020).  
29 Mythli Bhusnurmath, ‘The steps that are required to avert another Yes-bank like debacle’ The 

Economic Times (16 March 2020) <https://economictimes.indiatimes.com/industry/banking/
finance/banking/view-the-steps-that-are-required-to-avert-another-yes-bank-like-debacle/
articleshow/74642315.cms?from=mdr> accessed 9 August 2021. 

30 CM Vasudev, ‘Yes Bank Crisis: Could RBI Have Done This Differently’ (Bloomberg Quint, 07 
March 2020) <https://www.bloombergquint.com/opinion/yes-bank-crisis-could-rbi-have-done-
this-differently> accessed 9 August 2020.

31 Reserve Bank of India, Yes Bank Ltd.: RBI announces Scheme of Reconstruction (Press Release 
2019-2020/2028, 2020). 

32 BRA 1949, ss 38A-50.
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State Bank of India Act, 195533, §57 of the State Bank of India (Subsidiary Banks) Act, 
195934 and §18 of the Banking Companies (Acquisition and Transfer of Undertakings) 
Act, 197035 allow for the SBI, SBI subsidiaries, and nationalised banks to be liquidated 
through the central government’s order. However, because these provisions are constructed 
to lend broader regulatory powers and not in the context of a bank resolution, they are not 
specifically targeted at ensuring continuity of essential functions.36 

Other tools, including the power to impose a moratorium,37 the power to supersede 
bank management,38 the power to write down debts,39 and the power to remove directors40 
equip the RBI and central government to place themselves in a position to control decision-
making of the bank. However, the lack of reference to how such a decision-making position 
must be utilised in the resolution process gives birth to an ad hoc regulatory framework. 
The RBI has the authority to intervene based on certain self-identified resolution triggers. 
The extent and nature of such intervention, however, remains completely undefined. Here, 
‘extent’ implies the degree to which the supervisory body has autonomy in restructuring 
banks and banking groups, and ‘nature’ implies the type of resolution processes available 
to the regulator. This lays the ground for three significant problems. 

Firstly, the intrinsic requirement of a competent response to bank insolvency is prompt 
action.41 Financial assets, due to their volatile nature, can dissipate rapidly, and a delayed 
response can lead to a collapse in public confidence, a deterioration in asset value, as 
well as a bank run.42 A dilution of decision-making authority by vesting powers within 
the High Court, as seen under the BRA 1949, can induce time delays that permanently 
diminish the viability of the resolution process. Even if authority is solely concentrated 
with the regulator, which is the RBI, the absence of detailed intervention timelines removes 
the statutory burden for timely action. India’s flagship corporate insolvency law, the IBC 
2016, has been designed to be inherently structured around a 180-day time frame. This 
is reflective of the view that any cohesive insolvency law must construct its provisions 

33 State Bank of India Act 1955, s 45.
34 State Bank of India (Subsidiary Banks) Act 1959, s 57.
35 Banking Companies (Acquisition and Transfer of Undertakings) Act 1970, s 18.
36 Bank of England Prudential Regulation Authority, ‘Ensuring operational continuity in resolution: 

reporting requirements’ (2017) Policy Statement PS10/17 <https://www.bankofengland.co.uk/-/
media/boe/files/prudential-regulation/policy-statement/2017/ps1017.pdf> accessed 13 August 
2021. 

37 BRA 1949, s 45.
38 ibid, s 10BB.
39 ibid, s 20A.
40 ibid, s 36AA.
41 Tobias M.C. Asser, Legal Aspects of Regulatory Treatment of Banks in Distress (International 

Monetary Fund 2001) 60, 61.
42 Marc G Quintyn and David S. Hoelscher, Managing Systemic Banking Crises (International 

Monetary Fund 2003) 4.

The Case for an Independent Bank Resolution Framework: Identifying the Flaws in the Current Bank Insolvency Regime in India



96 NLUD Journal of Legal Studies Vol. III

strictly focusing on the need for urgent, rapid resolution.43

Secondly, commercial banks, particularly large, systemic banks, carry out several 
financial operations, and there exists overlapping functionalities of different regulatory 
bodies, including the RBI, SEBI, the PFRDA, and the IRDAI.44 As lack of liquidity 
strikes all operational duties of a financial institute, there is an inevitable requirement to 
consolidate the action of all regulatory bodies, while maintaining the primacy of the central 
bank, that is the RBI. There is no statutory recognition of the specific mandates of these 
market supervisors in case of insolvency, limiting the compounded safeguarding effect that 
consolidated regulatory action can have. However, it must be identified that there has been 
recognition of the general need for consolidated supervision of Financial Conglomerates 
through the formation of the Inter Regulatory Forum (‘IRF’).45 

Thirdly, the 2014 ‘Working Group on Resolution Regimes for Financial Institutions’ 
correctly identified that resolution powers in the current regime apply only to specific 
categories of licensed financial institutes on a solo basis.46 The broader holding company 
of the financial institution or a subsidiary of such institution are excluded. The regulator 
cannot extend the resolution process to a subsidiary of the regulated entity, or the holding 
company of the entity, despite their respective regulatory status. Given the interconnected 
nature of Financial Conglomerates, a comprehensive resolution is effective only when it 
successfully restructures all limbs of the institution.47 

Overall, it is identifiable that the current regime for bank insolvency is defined by 
lacunae that restrict rapid yet sustainable and balanced resolution proceedings. This paper 
argues that the current regime is centred around generalised regulatory autonomy applied 
on an ad hoc basis. While it may be theoretically argued that the generalised regulatory 
autonomy can be deployed to plug lacunae in regulation, this paper emphasises that 
complex insolvency issues can be most optimally resolved through holistic, insolvency-
specific provisions. This argument is consolidated in subsequent sections of this paper. 
However, before considering the construction of an ideal independent regime, this paper 
will establish the non-viability of the application of the general insolvency regime of the 

43 §5(14) and §12 of the IBC 2016 hold that the Corporate Insolvency Resolution Process must be 
completed in 180-days.

44 The Reserve Bank of India (RBI) is India’s Central Bank; The Securities and Exchange Board of 
India (SEBI) is the regulator of commodity and security markets; The Pension Fund Regulatory 
and Development Authority; The Insurance Regulatory and Development Authority (IRDA) 
regulates insurance companies.

45 Reserve Bank of India, Meeting of the FSDC Sub Committee (Press Release 2011-2012/1491, 
2012); The sub-committee of The Financial Stability Development Council (FSDC) proposed 
setting up an inter-regulatory forum to improve cooperation in the supervision of Financial 
Conglomerates.

46 Reserve Bank of India (n 11) 3.23.
47 Reserve Bank of India, Report of the Working Group on Monitoring of Systemically Important 

Financial Intermediaries <https://rbidocs.rbi.org.in/rdocs/PublicationReport/Pdfs/53601.pdf> 
accessed 9 August 2021. 

https://rbidocs.rbi.org.in/rdocs/PublicationReport/Pdfs/53601.pdf
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country, which is the IBC 2016, through the identification of key differences between 
regular corporate debtors, and banking institutions. 

III. non-vIabIlIty of the Insolvency and bankruptcy code, 2016

An academic dissection of Indian insolvency necessarily requires a study of the IBC 
2016, a landmark legislation that instituted a previously absent ecosystem of organised 
insolvency within the economy. As of May 2020, the data by the Insolvency and 
Bankruptcy Board of India reveals that over 3,774 cases have been filed, with a closure rate 
of 43%, resulting in 2,170 unclosed cases crossing the 330-day maximum for resolution or 
liquidation.48 Within closed cases, only 14% of proceedings result in a successful resolution 
under Chapter II of the IBC 2016. It is outside the ambit of this paper to evaluate the 
broader efficiency of the process laid down under the IBC 2016, itself.49 However, these 
figures illustrate the rapid and pervasive deployment of the statutory process under the IBC 
2016, since December 2016. Therefore, it becomes pertinent to consider if the IBC 2016, 
as the dominant ‘corporate debtor’ resolution system in the economy, holds relevance in a 
banking context, requiring this paper to answer two sequential questions.

A. Applicability of §227 of the IBC 2016 to Banking Companies

The first question requires identification of whether the IBC, 2016, can be applied to 
the banking sector at all. §3(8) defines a ‘corporate debtor’ as a corporate person that owes 
a debt to any person.50 This definition requires us to consider further whether a banking 
organisation is recognised as a legitimate corporate person. §3(7) defines a ‘corporate 
person’ as ‘any person incorporated with limited liability under any law for the time being 
in force’.51 This criteria is dully fulfilled. However, §3(7) is conditional.52 It excludes 
financial service providers, requiring us to test banking organisations against the definition 
of financial service providers (‘FSP’), which is found under §3(16)53 and §3(17).54 ‘A person 
engaged in the business of providing financial services in terms of authorisation issued or 
registration granted by a financial sector regulator’, is a financial service provider. The 
ambit of financial services includes ‘accepting deposits’, ‘managing assets consisting of 

48 NBCTV18, ‘ 6% of total and 14% of closed cases find resolution under IBC so far’ CNBCTV18 
(20 May 2020) <https://www.cnbctv18.com/legal/6-of-total-and-14-of-closed-cases-find-
resolution-under-ibc-so-far-5964301.htm> accessed 23 December 2020.

49 Sreyan Chatterjee, Gausia Shaikh, and Bhargavi Zaveri ‘An Empirical Analysis of 
the Early Days of the Insolvency and Bankruptcy Code, 2016’ (2018) 30 National 
School of India Review 89-110 <https://www.jstor.org/stable/pdf/26743938.
pdf?refreqid=excelsior%3Af9ed32ae989dec66431397490bbd4872> accessed 23 December 
2020.

50 IBC 2016, s 3(8).
51 ibid, s 3(7).
52 ibid. 
53 ibid, s 3(16).
54 ibid, s 3(17).
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financial products belonging to another person’ or activity related to ‘payment instruments 
or payment services’. Therefore, a bank constitutes a financial service provider and is 
excluded from being directly subject to IBC 2016 provisions. 

However, §27755 deals with the power of the Central Government to notify financial 
service providers that may be included within the ambit of the IBC 2016. The Central 
government is granted with authority to, if it considers necessary, ‘notify financial service 
providers or categories of financial service providers for the purpose of their insolvency 
and liquidation proceedings, which may be conducted under this Code’. It must be 
identified that this does not exclude the construction of an alternative regime in reference 
to a bank. The provision has a qualifier; it is ‘notwithstanding any other law for the time 
being in force’. Therefore, we have established that under §227, the IBC 2016, can be 
potentially applied to banking institutions.56 This application is not direct or automatic. 
Instead, it is indirect and requires the Central Government to deliberately include banking 
institutions within the ambit of the IBC 2016. This immediately leads to the question of 
whether the IBC 2016 has been applied to banking institutions. In November of 2019, 
the central government introduced rules under §227 to bring several categories of Non-
Banking Financial Corporations under the ambit of the IBC 2016.57 This is the only extent 
to which financial companies have been included within the IBC 2016 and is non-inclusive 
of banks. However, non-inclusion in the status quo does not imply exclusion in the future. 
Hence, the IBC 2016, is not currently applicable to banks. Technically, it may be made 
applicable in the future. It is further argued that if the government chooses to do so, in the 
future, then such an application would be non-viable and undesirable. 

B. Untenable Use of a General Insolvency Law for a Banking Company

The question of applicability of the IBC 2016 to banking institutions is emblematic of 
a more extensive debate between general insolvency laws, and special regimes for special 
corporate institutions. A comprehensive analysis of these different systems must be based 
on what separates banks from other corporate debtors. These differences between regular 
corporate entities, and banks, subsequently affects the nature of their insolvency and also 
their regulation. 

Primarily, banks produce and commoditise, a distinctly different type of product than 
other corporate entities. This permeates into all facets of banking operation. Conventional 
corporate entities produce goods, services or widgets. Banks, however, generate credit 
and other ‘financial widgets’.58 While a conventional corporate entity can potentially 

55 ibid, s 277.
56 ibid, s 227.
57 Ministry of Corporate Affairs, ‘Notification S.O. 4139(E)’ (The Gazette of India: Extraordinary, 

18 November 2019) <https://www.mca.gov.in/Ministry/pdf/NotificationFSPs_18112019.pdf> 
accessed 24 December 2020. 

58 Simon Gleeson and Randall Guynn, Bank Resolution and Crisis Management: Law and Practice 
(OUP 2016) 3.
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continue to produce and operate despite insolvency and an inability to pay creditors, 
for banks, insolvency equates to a fundamental inability to produce financial widgets at 
all, a phenomena heightened by banking regulation and liquidity requirements. General 
insolvency laws are premised on this ability to continue as a going concern while insolvency 
proceedings are ongoing, upto the point of liquidation. This not only allows for possible 
restructuring or amalgamation but improved collection value on assets even in case of 
liquidation. This intention is identifiable in §5(26) and §20(1) of the IBC 2016.59 Banks 
however cannot continue to produce their products, which are financial liabilities that 
operate as money, when they are plagued with solvency issues. Moreover, as both bank’s 
operational (depositors) and financial creditors essentially deal with financial credit itself, 
the distinguishing line between the two is effectively non-existent. This limits the bank’s 
ability to continue drawing from operational creditors to function as a going concern, as 
a normal company would.60 More importantly, it must be noted that the entire IBC 2016 
framework relies on separating operational and financial creditors. For example, under 
§5(26)61 the Committee of Creditors is usually composed of only Financial Creditors, 
with limited exceptions.62 A financial creditor files an application under §7, whereas an 
operational creditor files an application under §9.63 Deposits by customers form part of 
the regular ‘operations’ of a bank and are the ‘commodity’ the bank offers as a product.64 
However, §5(7) defines a financial creditor as ‘any person to whom a financial debt is 
owed’.65 This definition necessarily includes depositors and illustrates how the conventional 
differences between operational and financial creditors, on which the IBC 2016 is based, do 
not apply to banks, as almost all banking activities are intrinsically financial.  

Banks differ from conventional corporate entities because their existence as a going 
concern depends on public confidence in their ability to exist as a going concern. Public 
negative sentiment has a compounding effect, causing several depositors to withdraw at once, 
which induces more depositors to withdraw, breaching a bank’s short-term cash reserves in 
a phenomenon known as a ‘bank run’.66 This also links to the idea of several banks being 

59 §20(1) states that the ‘interim resolution professional shall make every endeavour to protect and 
preserve the value of the property of the corporate debtor’, and §5(26) refers to an insolvency 
resolution plan as a ‘going concern’. This signifies a statutory intention to maintain operation as 
a going concern.

60 Gleeson and Guynn (n 58).
61 IBC 2016, s 5(26).
62 C. Scott Pryor and Risham Garg, ‘Differential Treatment Among Creditors Under India’s 

Insolvency and Bankruptcy Code, 2016: Issues and Solutions’ 94 (2020) American Bankruptcy 
Law Journal 123, 127.

63 §7(1) allows for a financial creditor to directly file for initiation of the resolution process, while 
§8 treats operational creditors differently, requiring them to ‘deliver a demand notice of unpaid 
operational debt’.

64 Julia Kagan and Khadija Khartit, ‘Bank Deposits’ (Investopedia, 18 December 2020) <https://
www.investopedia.com/terms/b/bank-deposits.asp> accessed 1 May 2021.

65 IBC 2016, s 5(7).
66 Justin Pritchard, ‘The Impact of a Bank Run on Banking Institutions’ (The Balance, 10 March 
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‘too big to fail’. Therefore, while the adverse effects of a conventional insolvent company 
shutting down through liquidation are limited to shareholder, employee and creditor losses, 
insolvency resulting in bank failure can be catastrophic for the entire economy. The loss 
of credit can shake public confidence in banking institutions and financial markets as a 
whole, resulting in bank runs and cascading insolvencies across the entire system. This 
systemic effect causes a contraction in credit that diminishes economic output. However, 
there exist even more potentially dangerous effects. Cumulatively, banking operation is 
deeply linked to the maintenance and functioning of modern payment systems. A bank 
failure risks damaging the operation of such payment systems, consequently limiting 
commercial activity, and production.67 Therefore, it becomes imperative to consider that 
general insolvency laws do not account for the dangers of banking insolvency, the effects 
of which are exponentially greater than the collapse of a singular corporate entity that is 
not systemically important. The use of public funds to bail out ‘too big to fail’ institutions 
is justified on the grounds that the potential damage to the economy, based on multipliers, 
outweighs the cost of the bail-out.68 Given that 86% of closed IBC 2016 cases processed 
through the NCLT involve liquidation, this general insolvency law is not structured to 
recognise the dangers of bank failure, reflecting the non-viability of its application. 

The reasoning in Part III so far has been based on structural differences. We will now 
analyse how the IBC 2016, is procedurally incompatible with bank insolvencies if it was 
to be applied. §6, §7, §30 amongst others, are reflective of a creditor-driven approach, 
formulated around collective action to improve bargaining power and centralised 
coordination to limit delays.69 However, this procedure does not naturally lend itself 
onto bank insolvencies for two reasons. Firstly, conventional corporations tend to have a 
relatively lower number of creditors. In contrast, banks have millions of depositors who 
technically qualify as financial creditors under the IBC 2016. This makes centralised 
coordination, or efficient collective action, a near non-factor in the insolvency process, due 
to the logistical and logical infeasibility. The second reason is linked to the idea that the 
market regulator oversees all suspensions, initiations, and restrictions of banking activity. 
It is in the nature of modern banking to be regulator-driven, and hence it is procedurally 
incompatible for insolvency initiation or bank resolution powers to be vested with an 
infinitely diverse creditor base. 

There is also the potential discrepancy of the trigger of the insolvency. Under general 

2020) <https://www.thebalance.com/understanding-bank-runs-315793> accessed 23 December 
2020.

67 ibid.
68 Commission on Growth and Development, ‘Globalization and Growth Implications for a 

Post-Crisis World’ <http://documents1.worldbank.org/curated/en/180311468174918324/pdf/
Globalization-and-growth-implications-for-a-post-crisis-world.pdf> accessed 01 May 2021.

69 §6 and §7 assign creditors as the persons with authority to initiate the resolution process; 
§30 vests the power of approval of a resolution plan with the committee of creditors as well, 
exemplifying a creditor-centric approach.

https://www.thebalance.com/understanding-bank-runs-315793
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insolvency laws, including the IBC 2016, the corporate debtor failing to pay creditors can 
trigger insolvency proceedings, subject to certain minimum monetary standards. This is 
an incompatible procedural mechanism for banks, as banks are likely to continue paying 
creditors despite capitalisation issues due to a consistent inflow of deposits by virtue of their 
financial product positioning. It is the burden of the regulator to monitor a bank’s capital 
and reserves to identify when its balance sheet is in a position that is nearing insolvency 
or is insolvent. Waiting for a recognisable default to creditors, in bank insolvency, heavily 
increases the risk of overall failure or liquidation. Therefore, the procedure laid down under 
the IBC 2016 to trigger resolution proceedings is not optimal for banking institutions. 

This paper has extensively addressed the idea of complexity in both banking operation, 
and regulation. This complexity compounds due to the aforementioned systemic risk. 
The process of concentrating managerial control with a Resolution Professional under 
the IBC 2016, is another facet of general corporate insolvency law which is incompatible 
with banking institutions. The positions of directors in banks are usually reserved for 
individuals with specific, professional experience in banking and finance. This claim is not 
just based in common practice; it is mandated as under §10A of the BRA 1949. Resolution 
Professionals on the other hand, are not trained or required to be experienced with such 
affairs, specifically. 

Overall, therefore, an analysis of the current general insolvency law in the country 
reveals to us that there is valid authority in law for the IBC 2016 to be enforced for bank 
insolvencies, through §227. However, even if it is technically permissible, such a paradigm 
is undesirable. Conventional corporate entities and banks offer distinctly different services, 
and the financial nature of a bank’s ‘product’ is not accounted for in the IBC 2016, 
ecosystem. Systemic risk, varied stakeholder positions and incompatible procedure, as 
explained above, is why it is non-viable to apply the IBC 2016, in a banking context. 

Iv. IdentIfyIng an Ideal framework

This paper has currently identified the inadequacy of the law currently in force, and 
has further recognised that the alternative system that can be enforced, which is the general 
corporate insolvency law, is incompatible with the complex demands of bank insolvency. 
Given the lacunae and absence of appropriate resolution tools in the current framework, it 
is intuitive to argue the urgent need for parliament to legislate a new insolvency regime in 
the banking context. The COVID-19 economic crisis has accentuated the urgency of this 
need, and the validity of this argument is heightened when it is considered that in 2017, the 
legislature did introduce a bill to reform financial resolution.70 This serves as a legislative 
recognition of the ideas put forward by this paper.71 Therefore, it is important to consider 

70 Financial Resolution and Deposit Insurance Bill 2017.
71 Remya Nair, ‘Govt withdraws FRDI bill in Parliament following backlash’ (Mint, 7 August 

2018) <https://www.livemint.com/Industry/Ff29jhSKgcOxZkjkipHY5K/Govt-withdraws-
FRDI-Bill-from-Lok-Sabha.html> accessed 23 December 2020.
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what principles and core attributes lend to the construction of a good bank insolvency law.72 

A. Financial Stability Board: Recommendations

In April 2009, in the aftermath of the 2008 subprime-mortgage crisis, the Financial 
Stability Board (‘FSB’) was established to create an international body to monitor the 
global financial system, through coordination of national financial authorities, and more 
importantly, the development of regulatory policy.73 In October 2011, following extensive 
research, and consultation with major G20 economies, the FSB (funded by the Bank 
for International Settlements) developed the ‘Key Attributes of Effective Resolution for 
Financial Institutions’.74 This paper places heavy emphasis on the mechanisms proposed by 
the FSB, as in 2014, the RBI itself recognised the comprehensive nature of the document. 
In 2014, the ‘RBI Working Group on Resolution of Financial Institutions’ based its India 
specific recommendations on the larger framework within the FSB document. There are 
no strict jurisprudential principles regarding financial system stability, other than a general 
recognition of the need to create prudential regulation that strengthens the international 
banking system. Creating effective prudential regulation, in furtherance of the goal of 
systemic stability, requires an approach specifically tailored to the regulatory demands 
of each financial issue. Therefore, in the context of bank insolvency, fulfilling the goal 
of systemic stability requires a tailored focus on bank insolvency principles. Given the 
nascent stage of development of such principles, the FSB Key Attributes are the central 
reference point,75 as illustrated by the fact that several jurisdictions have adopted the FSB 
recommendations in constructing their-post 2008 laws, effectively justifying this paper’s 
reliance on the same.76

Underlying a successful legal framework should be an understanding of what the 
framework is designed to achieve. A well-designed bank insolvency law must have the 
objective of resolving banks while trying to limit systemic disruption, ensure continuity of 
critical services, and recognise the rights of creditors of the banks. The primary attribute 
to consider is that a good law must apply not only to systemically important, regulated 

72 FE Bureau, ‘Govt: No decision to reintroduce FRDI Bill’ Financial Express (28 July 2020) 
<https://www.financialexpress.com/industry/banking-finance/govt-no-decision-to-reintroduce-
frdi-bill/2036781/> accessed 23 December 2020.

73 Financial Stability Board, ‘History of FSB’ (Financial Stability Board) <https://www.fsb.org/
about/history-of-the-fsb/> accessed 23 December 2020.

74 Financial Stability Board, ‘Key Attributes of Effective Resolution Regimes for Financial 
Institutions’ (Financial Stability Board, October 2011) <https://www.fsb.org/wp-content/
uploads/r_111104cc.pdf#:~:text=The%20objective%20of%20an%20effective,shareholders%20
and%20unsecured%20and%20uninsured> accessed 23 December 2020.

75 Financial Stability Board, ‘Resolution of Systemically Important Financial Institutions’ (Financial 
Stability Board, November 2012) <https://www.fsb.org/wp-content/uploads/r_121031aa.
pdf> accessed 23 December 2020; Following the introduction of its recommendations, several 
jurisdictions, including the United States of America, Australia, Germany, the United Kingdom, 
and several others, relied on the FSB when reforming their systems.

76 Financial Stability Board (n 75).
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bank institutes. It should have the authority to extend to holding companies, unregulated 
subsidiaries, or other unregulated entities with a larger financial conglomerate group that 
the specified banking institution is a part of. 

Having understood the scope of the resolution regime, the FSB recommends the 
adoption of a resolution authority. This paper specifically identifies, however, that in 
the absence of a cohesive statute to coordinate the overlapping operations of financial 
regulators in the current regime, such a resolution authority should either be empowered 
under the ambit of the RBI, or should be intrinsically linked to the RBI, as the RBI is 
the primary banking supervisor. Post-establishment of the primacy of an RBI-linked 
Resolution Authority, the statute must clearly identify the degree of authority of other 
regulatory boards, especially in instances of multi-functional financial conglomerates, 
where the extent of financial services offered by the corporate group extends beyond just 
banking services. While transparency, independence, stable governance, adequate funding, 
etc. are elements of a generally well-functioning institution, their specifics are outside the 
scope of this paper.77

B. Resolution Tools in an Ideal Framework

1) Liquidation

A resolution authority must be equipped with the appropriate tools for resolution. All 
tools need to be deployed keeping in mind central objectives – maintaining continuity of core 
services, limiting creditor losses, and minimising use of public funds. The least complex 
tool is liquidation itself, involving the closure of the bank, withdrawal of license by the 
regulator, and a pro rata distribution of liquidated assets, based on a specific hierarchy of 
creditors.78 It must be acknowledged that despite several regimes emphasising a resolution-
first approach, liquidation of a non-viable entity can actually promote health of the financial 
system. The Financial Sector Legislative Reforms Commission correctly identified that it 
is not efficient to resolve all bank failures and that in specific circumstances, if systemic 
stability is maintainable, failure of weak banks is a reflection of market forces and improper 
management.79 The regenerative market process can potentially free capital, and the tool of 
liquidation is a desirable mechanism in such a circumstance. However, a special regime for 
bank insolvency must identify the tedious, long-drawn nature of liquidation and introduce 
time-bound measures to prevent asset value erosion.80

77 Meetika Srivastava, ‘Good Governance – Concept, Meaning and Features: A detailed Study’ 
(2010) SSRN <https://papers.ssrn.com/sol3/papers.cfm?abstract_id=1528449> accessed 23 
December 2020.

78 Pro rata signifies a proportionate allocation of costs or resources.
79 Government of India, ‘Report of the Financial Sector Legislative Reforms Commission’ 

(Department of Economic Affairs, March 2013) 69 <https://dea.gov.in/sites/default/files/fslrc_
report_vol1_1.pdf> accessed 23 December 2020.

80 Claire L. McGuire, ‘Simple Tools to Assist in the Resolution of Troubled Banks’ (2012) 
The World Bank <http://documents1.worldbank.org/curated/ar/271191468330277052/
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2) Purchase and Assumption

Another tool in the statutory arsenal of the insolvency regime, as recommended by the 
FSB and the 2014 Working Group, is of Purchase and Assumption (‘P&A’), which differs 
significantly from liquidation, despite also involving closure of the failed institution.81 
While the primary bank’s license is withdrawn, a different bank purchases its assets, and 
assumes its liabilities. This mechanism can take several forms – a P&A of the entire bank 
portfolio, a P&A involving specific asset categories, or a P&A involving a put option, 
amongst others. Irrespective of the specific variation of the P&A, it allows for continuity 
of services, does not require public funds, allows stronger institutions to absorb risk, and 
most importantly, maintains access to depositor accounts. 

3) Bridge Banks and Bad Banks

It is important to consider, however that in several cases, immediate P&A is not viable. 
Due diligence and asset valuation can be a time-consuming process. The resolution authority 
can create temporary institutions for the operations of the failed bank to be transferred while 
the appropriate long-term solution is identified. These temporary institutions are ‘bridge 
banks’.82 The statute must recognise their ambit and operation and means of funding, as 
bridge banks are an essential tool in ensuring continuity of services. Another potential 
mechanism is creating ‘bad banks’, which are asset restructuring and asset management 
companies that are set up to acquire non-performing and high-risk assets.83, 84 This ensures 
that the balance sheet of the ‘good bank’ is cleared. Asset management companies of this 
nature are often ineffective if not State or market-funded, as high liquidity is required 
for the bad bank to operate, and smaller, private bad banks cannot purchase holdings at 
a large scale. Inefficient asset management can result in a transfer of bad holdings from 
one institution to another.85 There is clear executive and legislative support for creating a 

pdf/680200WP0Box360k0Resolution0Toolkit.pdf> accessed 23 December 2020.
81 Federal Deposit Insurance Corporation, ‘Purchase and Assumption Agreement All Deposits 

Among Federal Deposit Insurance Corporation, Receiver of First National Bank Savannah, 
Georgia Federal Deposit Insurance Corporation and The Savannah Bank, N.A., Savannah, 
Georgia’ (Federal Deposit Insurance Corporation, 25 June 2010) <http://documents1.worldbank.
org/curated/ar/271191468330277052/pdf/680200WP0Box360k0Resolution0Toolkit.pdf> 
accessed 23 December 2020.

82 ibid.
83 Dorothea Schafer and Klaus F. Zimmermann, ‘Bad Bank(s) and Recapitalization of the Banking 

Sector’ (July 2009) ResearchGate <https://www.researchgate.net/publication/225652160_Bad_
Banks_and_Recapitalization_of_the_Banking_Sector> accessed 23 December 2020.

84 Cleartax, ‘Asset Reconstruction Companies (ARCs) – Business Model’ (Cleartax, 5 
June 2020)  <https://cleartax.in/s/asset-reconstruction-companies arcs#:~:text=An%20
asset%20reconstruction%20company%20is,or%20associated%20securit ies%20
by%20itself .&text=The%20ARCs%20take%20over%20a,recognised%20as%20
Non%2DPerforming%20Assets> accessed 23 December 2020.

85 HT Correspondent, ‘For Raguram Rajan, bad bank for bad loans wasn’t a great idea, his new 
book reveals’ Hindustan Times (3 September 2017) <https://www.hindustantimes.com/india-
news/for-raghuram-rajan-bad-bank-for-bad-loans-wasn-t-a-great-idea-his-new-book-reveals/
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national Bad Bank scheme in the 2021 Union budget as well – a recognition of the need to 
contend with the rapid rise in stressed and non-performing asset holdings.86

4) Bail-In Instruments

In several instances, statutorily recognised bail-in may be required, which involves 
converting or writing down debt to equity. While this creates the potential for negligent 
use of public funds, a healthy resolution regime may prefer bail-in to temporary public 
ownership. The latter involves the bank continuing as a going concern, but at the cost 
of the government assuming the insolvent institution’s liabilities. A highly concentrated, 
undercapitalised banking system makes absorption of non-performing assets through P&A 
or bridge banks difficult, placing a heavy fiscal burden on the State. The State is pressured 
to ensure continuity of services. Bail-ins are an undoubtedly controversial instrument, and 
their applicability in developing economies has been questioned as well.87 The potential 
idea of ‘using’ depositor money for recapitalisation generates discomfort. However, they 
are a powerful alternative to the outright use of taxpayer resources in bail-outs and public 
ownership. Admittedly, while their use in a banking context in India is unlikely, legislators 
may (and have already) considered the value in the potential use of bail-in instruments. 

5) Contractual Netting and Set-Off

Complex financial transactions often involve contractual netting and set-off rights, 
terms for acceleration of the contract, or early rights to terminate.88 Counter-parties often 
invoke these contractual provisions in an attempt to solidify their monetary interests.89 
However, this can inhibit the overall resolution process as several resolution tools rely 
on seamlessly transferring asset groups and liabilities onto purchasers or bridge banks. 
Therefore, a healthy framework must ensure that the initiation of resolution proceedings 
does not trigger a chain of contractual netting or set-off transactions by counter-parties. 
At minimum, the resolution authority should be empowered by the framework to order 
a temporary stay on contractual netting or early termination rights to ensure a stable 
initiation of resolution proceedings. However, a difficult balancing act must be achieved 
here wherein counter-party rights cannot be absolutely ignored; any limitations on counter-

story-12qJsFtYGvLDX3tlf5yWNN.html> accessed 23 December 2020.
86 ET Bureau, ‘Why Budget proposal for setting up of a bad bank is a good idea’ The Economic 

Times (2 February 2021) <https://m.economictimes.com/industry/banking/finance/banking/
why-budget-proposal-for-setting-up-of-a-bad-bank-is-a-good-idea/articleshow/80639840.cms> 
accessed 9 August 2021.

87 Prasenjit Bose, ‘FRDI Bill, 2017: Inducing Financial Instability’ (EPW engage, 30 December 
2017)  <https://www.epw.in/engage/article/frdi-bill-2017-issues-and-concerns> accessed 9 
August 2021. 

88 Vincent R. Johnson, ‘International Financial Law: The Case Against Close-out Netting’ (2015) 
33 BU Int’l LJ <https://www.bu.edu/ilj/files/2015/04/Johnson-The-Case-against-Close-out-
Netting.pdf> accessed 01 May 2021.

89 ibid. 
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party rights must be only to the extent that they aid the resolution process and overall 
financial stability.90

6) Creditor Hierarchy

In previous sections, this paper identified that the current framework in law does 
not balance systemic stability with creditor rights, a dilemma for insolvency regimes 
acknowledged by the FSB. An ideal resolution framework within the statute itself should 
clearly distinguish a hierarchy of creditors. Within the hierarchy of claims, losses must 
be absorbed by equity shareholders first. Departures from such hierarchy should be based 
on reasoning expressly recognised within the law itself to prevent an ad hoc exercise of 
powers. Resolution tools should be employed in a manner where ‘no creditor is worse 
off than in liquidation’, such that creditors have a right to compensation if they do not 
receive the minimum viable account they would receive from liquidation.91 This principle 
of no creditor being worse off than in liquidation ensures that choosing resolution over 
liquidation should not result in creditor loss in pursuance of systemic stability.

v. fInancIal resolutIon and deposIt Insurance bIll, 2017

Bill No. 165 of 2017 was introduced in the Lok Sabha as the Financial Resolution 
and Deposit Insurance Bill, 2017 (‘FRDI Bill 2017’).92 It served as a comprehensive law 
designed around the insolvency of financial institutions. Due to political factors and public 
pressure, the bill was withdrawn.93 However, this paper will consider the purely legal merits 
of the bill, its eighteen chapters, and a hundred and forty-six provisions. The bill, despite its 
withdrawal, was a parliamentary recognition of both the potential, and the requirement, of 
a new regulatory framework. It is argued that the bill acts as a central reference point when 
considering the specific applicability of the ideal principles of bank resolution, as identified 
above. This paper argues that the FRDI Bill 2017, while flawed in its implementation of 
some aspects of resolution, laid out a more extensive system that was comprehensive, 
efficient, and built on the appropriate principles of bank insolvency. This comprehensive 
nature of the 2017 bill is precisely why its skeletal structure can potentially operate as an 
efficient foundation for a newly introduced legislation by parliament. 

90 GlobalCapital, ‘Close-Out Netting & Set-Off Under U.S. Banking Insolvency Law’ 
(GlobalCapital, 18 August 2003) <https://www.globalcapital.com/article/k65plmtl2nyd/
closeout-netting-setoff-under-us-banking-insolvency-law> accessed 23 December 2020

91 Edoardo Martino, ‘The Bail-in Beyond Unpredictability: Creditors’ Incentives and Market 
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A. Merits of the FRDI Bill 2017

The Bill arranges its provisions under eighteen chapters, sequentially covering the 
formation of the ‘Resolution Corporation’, the categorisation of systemically important 
financial institutions, the development of deposit insurance, restoration and resolution 
plans, viability risks, liquidation, and other miscellaneous provisions. It can be identified, 
particularly when studying Chapter X, that several elements of the FRDI Bill 2017 are 
specifically based on the FSB Attributes.94 The first structural merit of the bill is that it 
establishes an independent Resolution Corporation, and links it to primary market regulators, 
by granting an ex officio position to RBI members, amongst other regulatory bodies, under 
§4(2)(b).95 Under §13(1), the Resolution Corporation can resolve, liquidate, and administer 
specified service providers.96 To be able to undertake these functions, the Resolution 
Corporation is vested with the same powers as a civil court trying a suit, under §13(2).97 
More importantly, the statute centralises the deposit insurance mechanism to the Resolution 
Corporation by repealing the Deposit Insurance and Credit Guarantee Corporation Act, 
1961.98 Deposit insurance is pivotal to securing depositor rights, especially in instances of 
liquidation. Consolidation of deposit insurance authority with the Resolution Corporation 
itself improves the efficiency and pace of bank insolvency resolution. §21(1) also upholds 
the idea that a healthy insolvency regime minimises exposure of public funds in resolution 
– deposit insurance premium is to be collected from the insured service providers itself, as 
well as the ‘fees for resolution’.99 

§36(2)100 is cognizant of the need to include holding companies, and unregulated 
subsidiaries of financial institutions, within the ambit of the resolution authority when 
dealing with large financial conglomerates. §41101 envisages the appropriate need for 
annually revising restoration plans, a provision that encourages regulatory flexibility. §47102 
under Chapter IX crucially holds that entry into resolution ‘cannot cause early termination 
of a contract’, a safeguard envisaged and recommended by the FSB. Additional safeguards 
can be found under §55103, with limitations on collateral arrangements, set-off or netting 
rights, as well as an express recognition of the ‘no creditor worse off’ principle. §63104 
allows for an application of liquidation to be filed to the National Company Law Tribunal, 

94 Financial Resolution and Deposit Insurance Bill 2017, Chapter X.
95 Financial Resolution and Deposit Insurance Bill 2017, s 4(2)(b).
96 ibid, s 13(1).
97 ibid, s 13(2).
98 Deposit Insurance and Credit Guarantee Corporation Act, 1961.
99 Financial Resolution and Deposit Insurance Bill 2017, s 21(1).
100 ibid, s 36(2).
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103 ibid, s 55.
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if deemed to be ‘the most appropriate method for resolution’. Post-approval, all powers 
of a liquidator vest with the Resolution Corporation. Several key tools for resolution are 
recognised under §48105, including acquisition, amalgamation, bail-in, and bridge banks.

B. Demerits of the FRDI Bill 2017

The FRDI Bill 2017, envisages a sound structure for the health of the Indian banking 
system. However, it lays down certain procedures that are not optimal, and must be corrected 
before adoption into a final, ideal resolution system. Chapter VII covers restoration and 
resolution plans.106 §39(1)(c) asks the specified service provider to submit a restoration 
plan inclusive of the ‘steps it shall take’ to move to a safer risk to viability classification 
relative to its current position.107 Similarly, §40 asks the specified service provider to 
submit a resolution plan, including its ‘strategy plan to exit the resolution process’.108 These 
provisions present two issues. Firstly, the burden of submitting a resolution or restoration 
plan with the appropriate steps or strategy is placed on the banking institution. Given the 
role the management of a banking institution plays in causing insolvency, it is strategically 
unwise to vest such planning with the banking institution itself, particularly in a time-
sensitive situation. While coordination between the banking institution and the regulator or 
resolution authority is essential, primacy in constructing the resolution plan must lie with 
the latter. Secondly, in reference to ‘restoration’ plans, the law does not recognise what the 
potential steps the bank can, or should, take. This degree of ambiguity reintroduces the risk 
of ad hoc action.

§36(5) creates tiers of ‘risk to viability’ upon which all resolution activity is based.109 
Effectively, entry into a less desirable risk to viability category is the resolution trigger. 
Under §36(5)(d), imminent risk to viability is where ‘the probability of failure is 
substantially above the acceptable probability of failure’.110 Similarly, critical risk to viability 
is when ‘the specified service provider is on the verge of failing to meet its customers’ 
obligations’.111 The threshold of what is supposed to be the ‘acceptable probability of 
failure’ is not defined, but is supposed to be constructed around factors such as asset 
quality, capital adequacy, and liquidity. While these factors are all extremely relevant, the 
ambiguity of this characterisation poses two significant problems. Firstly, the absence of 
an objective determination or threshold for ‘acceptable probability’ is dangerous, as the 
entire framework relies on the initiation point of resolution or restoration. Ambiguity, or 
subjectivity, over the trigger of resolution proceedings, endangers the entire framework for 
insolvency correction. Secondly, even with an objective determination, a new law must be 
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cognizant that the entire banking system operates around certain regulatory frameworks, 
and despite the presence of regulatory standards, the Indian banking system is burdened 
with stressed assets and liquidity issues. Even with an objective determination of resolution 
triggers, a successful law must be cognizant of the limitations of our current regulatory 
metrics. It is advised therefore to create a statutory mechanism, such as an independent 
review committee, that not only tracks bank solvency, but reviews the very metrics used 
to track financial health at all, such that resolution triggers can be dynamically evolved as 
market situations change. Additional lacunae within the now-withdrawn FRDI Bill 2017, 
include the absence of a clear hierarchy of claims or creditors. The IBC 2016, for example, 
created a distinct list for the same.112

Despite being exclusive legislation for the resolution of Financial Service Providers, 
the FRDI Bill 2017, failed to devise a comprehensive legal framework for cross-border 
insolvency. The importance of a cross-border insolvency framework can be understood 
by the fact that the FSB has endorsed it as one of the core elements for the creation of 
an efficacious resolution regime.113 The globalisation of markets has led to an upsurge 
in transnational business, a system where most of the transactions are getting conducted 
amongst corporate bodies operating from different territories. Due to this growth in an 
interconnected network, banking companies have been expanding across the globe. 
There might be instances where either the insolvent debtor has his assets across multiple 
jurisdictions, or some of the creditors of the insolvent debtor are not in the country where 
the insolvency proceedings are undergoing. And in such cases the complexities will get 
compounded, which will act as a barrier and slow down the resolution process.

Though inadequate, the IBC 2016, still had two provisions that dealt with cross-border 
insolvency. On the other hand, the FRDI Bill 2017, did not contend with cross-border 
resolution at all. This makes the resolution process cumbersome as the Indian government 
will need to enter into a bilateral agreement with other nations, and it might so happen 
that each country will want to incorporate various provisions in the agreement which will 
further fragment the cross-border resolution scheme. The legislature desperately needs 
to bring a framework that holds within it a robust cross-border insolvency framework to 
create an effective and hassle-free resolution regime for banks.

vI. conclusIon

A post-COVID economic revival for India will be linked to the ability of the banking 
system to expand credit with steady resilience, as the proportion of stressed and non-
performing assets increases to alarming levels. While it is significant for regulators to 
introspect the operation of the financial system in its entirety, part of such structural re-
evaluation will require an honest acknowledgement of the fragile nature of our banks and 
the legitimate risk of their failure. The lawmakers have already exhibited an understanding 
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113 Financial Stability Board (n 74).

The Case for an Independent Bank Resolution Framework: Identifying the Flaws in the Current Bank Insolvency Regime in India



110 NLUD Journal of Legal Studies Vol. III

of the incompetence of our current bank insolvency regime in 2017. It is imperative to 
recognise that our general insolvency law is inherently incompatible with bank insolvency, 
and no series of special notifications under §227 can correct the same. 

However, it has been argued that the mere inefficacy of the current regime does not 
warrant a complete regulatory overall. This opposing argument has been extended on 
two counts. Firstly, the occurrence of bank failures in India is relatively infrequent, so 
substantive systemic risk does not arise. Secondly, that Indian banking is dominated by 
public sector banks, which do not ‘fail’ by virtue of being backed by the State. However, both 
these arguments do not justify precluding the creation of an independent bank resolution 
framework. Even if we assume that a public sector bank will not fail, there are multiple 
systemically important private banks in India. These include ICICI Bank and HDFC Bank. 
Bank insolvency can be examined through the lens of ‘fat-tailed events’. The probability 
of a bank insolvency may be low, however, a single occurrence of a bank insolvency is 
significant enough to generate large-scale negative economic effects. Therefore, even if the 
frequency of bank insolvency remains low, the density and depth of systemic and economic 
effects justifies the creation of a robust resolution system. This proposition is strengthened 
when we consider the Yes Bank moratorium in 2020. A more proactive regulatory body 
for resolution, such as the Resolution Corporation in the FRDI Bill 2017, would place Yes 
Bank in risk categories specifically to determine the risk of insolvency, and hence require 
Yes bank to prepare a restoration plan, potentially preventing the need for a moratorium, 
or an erosion in equity of the bank. A robust, proactive, and comprehensive insolvency 
law lowers the risk of insolvency, and helps mitigate systemic risk in the rare, but actual 
occurrence of a bank failure.

A potential domino-collapse of systemically important banks is no longer a fantasy 
in the current paradigm. To grapple with such a grim reality, it is necessary to introduce a 
truly comprehensive new regime, built on globally-agreed principles. The FRDI Bill 2017, 
is a truly meritorious starting point, and corrections in its framework to introduce cross-
border insolvency and creditor rights, while recognising new metrics of financial health, a 
vast range of resolution tools, and centralised deposit insurance, is the key combination to 
secure systemic stability in Indian banking.
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