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Recent judicial decisions in India suggest that the Indian courts have 
taken a pro-arbitration stance in cases of investor protection claims 
under a Bilateral Investment Treaty (BIT). These decisions indicate 
a reluctance on the part of Indian courts to grant anti-arbitration 
injunctions ensuring limited judicial intervention in arbitration 
proceedings. The article analyses the approach of the Indian judiciary 
by mapping some of the recent disputes. Additionally, the article 
examines the mechanism of enforcement of investment treaty awards 
in light of the ‘commercial reservation’ that India has taken in the 
New York Convention. It also examines ‘public policy’ as a ground for 
refusing enforcement of investment treaty awards. The article concludes 
by observing that Indian courts have been favorable towards investor 
state arbitration proceedings. In doing so, however, courts have ousted 
the applicability the Arbitration & Conciliation Act leading to a legal 
vacuum for regulation of arbitration proceedings and enforcement of 
investment arbitration awards in India.

i. introduCtion

Arbitration is a private system of adjudication. Arbitration as a means of resolution 
of disputes is well entrenched in most judicial systems. There are three well-recognised 
systems of arbitration, namely, domestic arbitration, international commercial arbitration 
and investment arbitration.

International commercial arbitration (hereinafter, “ICA”) follows a private form of 
adjudication which involves an agreement between the parties to submit private law disputes 
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to arbitration.1 Investment arbitration, on the other hand, involves Capitalise bilateral and 
investment Treaties (hereinafter, “BIT”) which are signed between two countries and 
provide guarantees for the investments of investors from one of the contracting states in the 
other contracting state.2 BITs are the most important source of contemporary international 
investment law. The investment treaty regime allows private investors from any of the 
contracting states to pursue legal action directly against the host state for an alleged 
infringement of the standards of investment protection guaranteed under the treaty.3 This 
procedure is often also known as the investor-state dispute settlement (hereinafter, “ISDS”)
mechanism.

India’s legal approach to foreign investment regulation is two-fold: stand-alone 
investment agreements and investment chapters in Comprehensive Economic Cooperation 
Agreements (hereinafter, “CECA”).4 These investment agreements and chapters contain 
investment protection provisions such as national treatment, fair and equitable treatment, 
expropriation etc. Most importantly, however, these agreements contain an investor-state 
arbitration mechanism or ISDS, which enables the investor to directly enforce their rights 
against the state. 

There has been a steady increase in the number of ISDS disputes globally.5 This has 
resulted in a backlash against international investment law due to the adjudication of a range 
of sovereign regulatory measures by ISDS tribunals, the independence and impartiality of 
the ISDS mechanism and issues concerning conflict of interests.6 India reacted to this and 
the ISDS cases against it (most notably, the White Industries case7) by reviewing its BITs 
and adopting a Model BIT in early 2016.8 There has been a lot of criticism against the 
Model BIT and this article does not delve into that aspect. The focus of this article is to 
rather to examine the approach of the Indian judiciary towards claims under India’s BIT.

The fundamental issue is that of Indian courts’ jurisdiction to entertain any dispute in 
matters involving BIT arbitrations. However, the permissibility of intervention of Indian 

1 Alan Redfern and others, Redfern and Hunter on International Arbitration (5th edn, New York: 
OUP 2009).

2 Rudolf Dolzer and Christoph Schreur, Principles of International Investment Law (2nd edn, 
OUP 2012) 13. 

3 Jan Paulsson, ‘Arbitration Without Privity’ (1995) 10 ICSID Review 232. 
4 Prabhash Ranjan and Deepak Raju, ‘The Enigma of Enforceability of Investment Treaty 

Arbitration Awards in India’ (2011) 6 Asian Journal of Comparative Law 1, 6 (Ranjan and 
Raju).

5 UNCTAD, Investment Dispute Settlement Navigator <http://investmentpolicyhub.unctad.org/
ISDS> last accessed August 5 2019. As of December 31, 2018, the total number of known treat-
based ISDS cases was 942.

6 Ranjan and Raju (n 4) 5-7.
7 White Industries Australia Limited v Republic of India, UNCITRAL, Final Award (30 November 

2011) (White Industries Case). 
8 Model Text for the Indian Bilateral Investment Treaty 2016, (http://www.dea.gov.in/sites/

default/files/ModelBIT_Annex_0.pdf> accessed 5 August 2019. 

http://investmentpolicyhub.unctad.org/ISDS
http://investmentpolicyhub.unctad.org/ISDS
http://www.dea.gov.in/sites/default/files/ModelBIT_Annex_0.pdf
http://www.dea.gov.in/sites/default/files/ModelBIT_Annex_0.pdf
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courts in investment treaty arbitration disputes by remains unclear due to lack of legislative 
guidelines. This has led to conflicting decisions on issues concerning anti-arbitration 
injunctions, enforcement of investment arbitral awards, etc. Certain recent judgements 
bode well for investment arbitration in India and appears to be in line with the recent trend 
of Indian courts honouring the jurisdiction of international tribunals.

In the backdrop of a changing BIT landscape in India and increasing investment 
arbitrations filed against India, it is essential to examine the response of the Indian 
judiciary towards investment treaty arbitration. The purpose of this article is to analyse 
the reasoning of the Indian courts while dealing with questions related to investor-state 
arbitral proceedings. This article is divided as follows: Part II deals with the approach of 
the courts while dealing with anti-arbitration injunction sought by India against investment 
arbitration proceedings initiated by the investors. Part III deals with the issue of enforcement 
of investment arbitration awards in India, and Part IV concludes. 

ii. anti-arBitration injunCtions

The incidents of domestic courts issuing anti-arbitration injunctions in investment 
arbitration is scant in India. An anti-arbitration injunction stays the arbitration proceedings 
and restores the parties to the position where the suit does not potentially become 
infructuous, unconscionable or oppressive.9 The Indian courts are increasingly adopting 
a pro-arbitration approach when dealing with such injunction applications in the context 
of ICA.10 However, there is an absence of judicial clarity with respect to international 
investment arbitration in India. The critical issues in cases relating to anti-arbitration 
injunction in investment arbitration are whether Indian courts have the jurisdiction to 
issue anti-arbitral injunctions and what the limits are in relation to granting such anti-
arbitration injunctions. This raises another critical question which concerns the absence 
of any legislative framework for regulation of BIT arbitration in India. Specifically, the 
applicability of the Indian Arbitration and Conciliation (hereinafter, “A&C”) Act to BIT 
arbitration is still debated. 

So far, there have been three disputes decided by the Indian courts related to anti-
arbitration injunctions -  The Board of Trustees of the Port of Kolkata v. Louis Dreyfus 
Armatures SAS (Louis Dreyfus),11 Union of India v. Vodafone Grp. Plc U.K. & Anr. 
(Vodafone),12 and Union of India v. Khaitan Holdings (Mauritius) Limited & Ors. (Khaitan 

9 Anujay Shrivastava and Anubhav Khamroi, ‘Anti-arbitration Injunctions in International 
Investment Arbitration: An Indian Overview’ (India Corp Law 25 December 2018) <https://
indiacorplaw.in/2018/12/anti-arbitration-injunctions-international-investment-arbitration-
indian-overview.html> accessed 22 July 2019.

10 McDonalds India Private Limited v Vikram Bakshi (2016) 232 DLT 394.
11 The Board of Trustees of the Port of Kolkata v Louis Dreyfus Armatures SAS and Others 2014 

SCC OnLine Cal 17695 (Louis Dreyfus).
12 Union of India v Vodafone Group Plc UK and Another IA9461/2017 in CS(OS) 383/2017, 2017 

SCC OnLine Del 9930 (India v Vodafone 2017); Union of India v Vodafone Group Plc UK and 
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Holdings)13. The article now turns to an analysis of the reasoning adopted by Indian courts 
in each of these disputes. Subsequently, the article address the question of applicability of 
the A&C Act to BIT arbitration. 

1. Board of Trustees of the Port of Kolkata v. Louis Dreyfus Armatures SAS

An Indian Court issued an anti-arbitration injunction in investor-state arbitration for the 
first time in 2014 in Louis Dreyfus. In this case, the petition before the Calcutta High Court 
was an application for injunction seeking to restrain the respondent from taking further 
steps on the claim under the BIT between the Government of India and the Government 
of France. 

The genesis of the dispute is the awarding of a contract executed by Kolkata Port Trust 
(KPT) in favour of the Haldia Bulk Terminals Private Limited (hereinafter, “HBT”) for 
operation and maintenance of berth nos. 2 and 8 of the Haldia Dock Complex of the Port 
Trust.14 Louis Dreyfus Armatures SAS (hereinafter, “LDA”) a French investor, held 49 
per cent shares in the Indian joint venture company HBT.15  The dispute was also a subject 
matter of domestic commercial arbitration between HBT and KPT. On 11 November 
2013, LDA issued a notice of claim against Republic of India, State of West Bengal and 
KPT under Article 9 of the India–France BIT. Before the High Court of Calcutta, KPT 
argued against the jurisdiction of the arbitral tribunal and the admissibility of the claim. 
Additionally, KPT also argued that LDA could not make KPT party to the investment 
arbitration as it is not party to the India-France BIT.16

The Court held that ‘unless the facts and circumstances of a particular case demonstrate 
that the continuation of such foreign arbitration would cause demonstrable injustice, a civil 
court in India would not exercise its jurisdiction to stay the foreign arbitration’.17 It further 
observed that a BIT, which has been entered into by two sovereign nations, creates rights 
for the investor of a contracting party and, therefore, cannot be questioned by KPT.

The court also laid down three circumstances under which an anti-arbitration injunction 
can be granted:

1. If an issue is raised whether there is any valid arbitration agreement 
between the parties and the Court is of the view that no agreement 
exists between the parties;

Another IA9460/2017 in CS(OS) 383/2017, 2018 SCC OnLine Del 8842 (India v Vodafone 
2018).

13 Union of India v Khaitan Holdings (Mauritius) Limited and Others IAs 1235/2019 and 
1238/2019 in CS (OS) 46/2019, 2019 SCC OnLine Del 6755 (Khaitan Holdings).

14 Louis Dreyfus (n 11).
15 Harisankar K Sathyapalan, ‘Indian Judiciary and International Arbitration: A BIT of a control?’ 

(2017) 33 Arbitration International (OUP) 503-518, 516.
16 LDA in the notification of claim has referred to KOPT as an organ of Union of India.
17 Louis Dreyfus (n 11).



2. If the arbitration agreement is null and void, inoperative or incapable 
of being performed; or

3. If the continuation of foreign arbitration proceeding might be 
oppressive or vexatious or unconscionable.18

The court further noted that if the foreign arbitral tribunal considers the parallel 
and continuing arbitral proceedings might lead to conflicting decisions, then it may on 
a principle of comity of court and the avoidance of inconsistent judgments restrain its 
proceedings till the completion of the Indian court proceedings. The Court, relying on the 
Supreme Court of India’s judgment in Enercon (India) Ltd. v Enercon GMBH, held that it 
is a well-recognised principle of arbitration jurisprudence in almost all the jurisdictions, 
especially those following the UNCITRAL Model Law, that the courts play a supportive 
role in encouraging the arbitration to proceed rather than letting it come to a grinding halt.19 
Furthermore, the ‘least intervention by courts’ is an equally well recognised principle in 
almost all jurisdictions.

The Court granted an anti-arbitration injunction restraining LDA from continuing the 
proceedings against KPT as it was not a party to the BIT. It noted that KPT could not 
espouse the cause of Union of India in BIT proceedings. It found that the continuation of 
any proceeding against KPT would be oppressive.

2. Union of India v. Vodafone Grp. Plc U.K. &Anr. (August 22, 2017 & May 7, 2018)

On 8 May 2007, M/s Hutchinson Telecommunications International Limited earned 
capital gains on the sale of stakes to Vodafone International Holdings B.V (hereinafter 
“VIHBV”) in an Indian company by the name of Hutchinson Essar Limited (hereinafter 
“HEL”) for a consideration of $11.1 billion. The acquisition of stake in HEL by VIHBV 
was held liable for tax deduction at source under section 195 of the Income Tax Act, 
1961. Since VIHBV failed to honour its tax liability, a demand under section 201(1)
(1A)/220(2) for non-deduction of tax was raised on VIHBV. 

However, the Indian Supreme Court quashed the tax demand.20 Subsequently, 
a retrospective amendment was brought to section 9(1) and section 195 of the Income 
Tax Act which, read with section 119 of the Finance Act, 2012 re-imposed the liability 
on VIHBV.21 Due to its retrospective effect, on 3 January, 2013, the Indian tax authority 
demanded that Vodafone pay ₹142 billion in taxes on profits it made from transactions with 
a telecommunications company in 2007.22

18 ibid.
19 ibid.
20 India v Vodafone 2017 (n 12).
21 ibid.
22 Ting-Wei Chiang, ‘Anti-Arbitration Injunctions In Investment Arbitration: Lessons Learnt 

From The India v Vodafone Case’ (2018) 11(2) Contemporary Asia Arbitration Journal 251, 
253 (Ting-Wei Chiang).
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On 17 April, 2014, VIHBV initiated the first arbitration proceedings against India 
under the India–Netherlands Bilateral Investment Protection Agreement (hereinafter, 
“BIPA”) (hereinafter, “Vodafone v. India - I”). Subsequently, on 24 January, 2017, 
Vodafone Group Plc (hereinafter, “VG”) and Vodafone Consolidated Holdings Limited 
(hereinafter, “VCHL”) instituted a separate arbitration against India under the India–UK 
BIPA. The Indian government considered the second arbitration as a flagrant abuse of the 
arbitral process. Consequently, it filed an interim measure application before the Vodafone 
v. India - I Tribunal on 21 July, 2017. It also filed a civil suit in order to restrain VG and 
VCHL from initiating arbitration proceedings under the India-U.K. BIPA on August 22, 
2017 before the High Court of Delhi. 

The High Court of Delhi granted an ex parte interim anti-arbitration injunction in favor 
of India without prior notice to VG and VCHL. However, on 7 May, 2018, the High Court 
of Delhi vacated the 22 August, 2017 decision and rejected India’s plea for anti-arbitration 
injunction. The article proceeds to analyse both the decisions of the High Court of Delhi. 

2.1. Union of India v. Vodafone Grp. Plc U.K. &Anr. (August 22, 2017)

Before the High Court of Delhi, India argued that the both the arbitrations are based 
on the same cause of action and seek identical reliefs but from two different tribunals 
constituted under two different investment treaties against the same host-state. According 
to India, this amounted to ‘abuse of law’ or ‘abuse of process’.23 India relied on the ICSID 
tribunal’s decision in Orascom TMT Investments S.ar.l. v. People’s Democratic Republic of 
Algeria to support its argument. The ICSID tribunal in this case held that:

the purpose of investment treaties, which is to promote the economic 
development of the host state and to protect the investments made by 
foreigners that are expected to contribute to such development. If the 
protection is sought at one level of the vertical chain, and in particular 
at the first level of foreign shareholding, that purpose is fulfilled. The 
purpose is not served by allowing other entities in the vertical chain 
controlled by the same shareholder to seek protection for the same 
harm inflicted on the investment. Quite to the contrary, such additional 
protection would give rise to a risk of multiple recoveries and conflicting 
decisions, not to speak of the waste of resources that multiple proceedings 
involve. The occurrence of such risks would conflict with the promotion 
of economic development in circumstances where the protection of 
the investment is already triggered. Thus, where multiple treaties offer 
entities in a vertical chain similar procedural rights of access to an 
arbitral forum and comparable substantive guarantees, the initiation of 
multiple proceedings to recover for essentially the same economic harm 
would entail the exercise of rights for purposes that are alien to those for 

23 India v Vodafone 2017 (n 12).



which these rights were established.24

India also argued that the subject matter of the arbitration involved issues of taxation 
which are beyond the scope of arbitration provided under the BIPA. Taxation is a sovereign 
function and the same can only be adjudicated before the Indian constitutional courts. The 
High Court of Delhi held that the commencement of the second arbitration constitutes a 
duplication of the parties and the issues.25 The court also considered that India constituted 
the natural forum for the litigation of the defendants’ claim against the plaintiff.26 Further, 
since the claimants in the two arbitral proceedings form part of a single corporate entity, 
governed and managed by the same set of shareholders, they cannot file two independent 
arbitral proceedings as that amounts to abuse of process of law.27 The court observed that 
there is a risk of parallel proceedings and inconsistent decisions by two separate arbitral 
tribunals in the Vodafonedispute. The court considered that it would be ‘inequitable, unfair 
and unjust to permit the defendants to prosecute the foreign arbitration’.28

2.2. Union of India v. Vodafone Grp. Plc U.K. &Anr. (May 7, 2018)

The Delhi High Court judgment dated May 7, 2018 in Vodafone dispute, inter alia, 
dealt with the jurisdiction of state courts to deal with BIT arbitrations and the issue of 
multiplicity of proceedings. 

2.2.1 Jurisdiction of  National Courts

The defendants, VG and VCHL, argued that Indian courts inherently lacked subject 
matter jurisdiction because the dispute arose from a Treaty between two sovereign 
countries, i.e., India–U.K. BIPA.29 Since the BIPA laid out the dispute resolution procedure 
between a U.K. investor and India, any conduct by Indian courts which interfered with the 
process is a violation of the Treaty.30

The Indian government, on the other hand, relied on World Sport Group (Mauritius) 
Limited v. MSM Satellite (Singapore) Pte Limited31 and countered by arguing that the court 
has subject matter jurisdiction to grant anti-arbitration injunctions under section 9 of the 
Code of Civil Procedure (hereinafter, “CPC”). Section 9 of the CPC stipulates that Indian 

24 Orascom TMT Investments S.a.r.l. v People’s Democratic Republic of Algeria ICSID Case 
NoARB/12/35, Award (31 May 2017).

25 India v Vodafone 2017 (n 12).
26 The Indian Supreme Court in Modi Entertainment Network and Another v WSG Cricket Pte 

Limited (2003) 4 SCC 341, after referring to a large number of foreign judgments, has held that 
a court of natural jurisdiction may issue anti-suit injunction even against foreign court having 
exclusive jurisdiction if the said forum is oppressive or vexatious.

27 India v Vodafone 2017 (n 12).
28 ibid.
29 ibid [6]. 
30 ibid [13].
31 (2014) 11 SCC 639.
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courts ‘have jurisdiction to try all suits of a civil nature excepting suits of which their 
cognizance is either expressly or impliedly barred?’ Moreover, India argued that Indian 
courts have personal jurisdiction over the defendants under section 20(c) of the CPC since 
the cause of action arose within the jurisdiction of the Court.32

Section 20 of the CPC is common law provisions, which provides the rights to the 
plaintiff to institute suit proceedings at a place where the defendant(s) are actually and 
voluntarily residing or carry on the business for gain. Section 20 reads as follows: 

Subject to the limitations aforesaid, every suit shall be instituted in a 
Court within the local limits of whose jurisdiction-

(a) the defendant, or each of the defendants where there are more than 
one, at the time of the commencement of the suit, actually and voluntarily 
resides, or carries on business, or personally works for gain; or

(b) any of the defendants, where there are more than one, at the time 
of the commencement of the suit, actually and voluntarily resides, or 
carries on business, or personally works for gain, provided that in such 
case either the leave of the Court is given, or the defendants who do not 
reside, or carry on business, or personally work for gain, as aforesaid, 
acquiesce in such institution; or

(c) the cause of action, wholly or in part, arises.

The court held that it has personal jurisdiction over the defendants as the cause of 
action arose within the Indian jurisdiction under section 20(c) of the CPC. Additionally, 
the defendants personally worked for profit within the Indian jurisdiction under section 
20(a) of the CPC. Moreover, the court considered VG, VCHL and VIHBV and its Indian 
subsidiary as one single economic entity which actually and voluntarily resides in India 
within the meaning of section 20(a) of the CPC. The court also noted that the agreement to 
arbitrate between an investor and the host state is not itself a treaty but falls in a sui generis 
category.33 The Supreme Court of India clearly stated in Modi Entertainment v. W.S.G. 
Cricket Pte. Ltd. that ‘the courts in India have power to issue ant-suit injunction to a party 
over whom it has personal jurisdiction, in an appropriate case’.34 Lastly, the court also 
noted that the jurisdiction of India courts could be ousted if ‘there is an express provision 
of law or is clearly implied’.35 In India, it is pertinent to note that there is no law which 
prohibits the courts to intervene in a BIT arbitration.

2.2.2 Abuse of Process and Parallel Proceedings

32 India v Vodafone 2018 (n 12) [35].
33 ibid [83].
34 Modi Entertainment Network and Another v WSG Cricket Pte Limited (2003) 4 SCC 341, 345.
35 India v Vodafone 2018 (n 12) [76].



The High Court of Delhi also held that it has ‘the jurisdiction to restrain investment 
treaty arbitrations which are oppressive, vexatious, inequitable or constitute an abuse of the 
legal process’.36 In BIT arbitration, however, the courts should exercise its jurisdiction to 
grant anti-arbitration injunctions with great caution and self-restraint.37 The court observed 
that national courts will exercise ‘great self-restraint and grant injunction only if there are 
very compelling circumstances and the Court has been approached in good faith and there 
is no alternative efficacious remedy available’.38

Despite the foregoing, the Court refused to grant anti-arbitration injunction as the 
initiation of the parallel BIPA arbitration by Vodafone group did not amount to an abuse 
of process or was per se vexatious or oppressive. The court reasoned that since India had 
already challenged the jurisdiction of Vodafone v. India - I Tribunal over the tax dispute, 
there is a valid reason for defendants to bring the Vodafone v. India - II arbitration.39 
Moreover, the Court did not consider the inconvenience or cost of litigation before two 
arbitral tribunals as ‘oppressive’. This is surprising as the developing countries have been 
consistently arguing that the cost of litigation in BIT arbitrations is exorbitantly high. 
Moreover, it remains unclear what might amount to ‘oppressive’ to trigger the jurisdiction 
of the Court to grant anti-arbitration injunction. 

3. Union of India v. Khaitan Holdings (Mauritius) Limited & Ors. 

Khaitan Holdings (Mauritius) Limited (hereinafter, “Khaitan Holdings”), a Mauritian 
entity, had investments into Loop Telecom and Trading Limited (“Loop”), an Indian entity. 
Loop had applied for 21 Unified Access Services (hereinafter, “UAS”) Licenses with 
the Department of Telecommunications, Government of India. Letters of Intent for the 
licenses were issued to Loop Telecom on 25th January, 2008. However, pursuant to the 
2012 judgment of the Supreme Court of India in Centre for Public Interest Litigation v. 
Union of India, all the 21 UAS licenses granted to Loop Telecom were cancelled.40

Upon the cancellation of licences by the Supreme Court, Kaif Investments Limited 
(“Kaif Investments”) and Capital Global Limited (“CGL”) that held substantial interest in 
Loop issued a notice to India under Article 8.13 of the BIT seeking settlement of disputes.41 
Over time, the shareholding of Loop was restructured. Kaif Investment, which held a 
substantial interest in Loop Telecom merged with Khaitan Holdings. On September 30, 
2013, notice of arbitration under Article 8.2 of the BIT Agreement was issued by Khaitan 
Holdings on the ground that it held 26.95% equity in Loop Telecom and being a company 

36 India v Vodafone 2018 (n 12) [104].
37 ibid [114]-[115].
38 ibid [148].
39 Ting-Wei Chiang (n 22) 251, 253; ibid [122]-[123].
40 Khaitan Holdings (n 13) [5].
41 ibid [7].
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based in Mauritius, it is entitled to claim compensation.42 On January 27, 2019, Union of 
India filed a suit against Loop, Khaitan Holdings, the Khaitans and Ruia seeking various 
declaratory reliefs, with an interim application to urgently restrain the arbitral proceedings.43

The Court observed that arbitral proceedings under BIT is a separate specie of 
arbitration.44 The Court placed reliance upon Union of India v. Vodafone Group (May 7, 
2018) judgment and held that the jurisdiction of courts in relation to arbitral proceedings 
under BIT would be governed by Code of Civil Procedure, 1908 (“CPC”).45 The Court held 
that in the present case, the Mr. Ishwari Khaitan and Ms. Kiran Khaitan were residents of 
Delhi and prima facie owners of Khaitan Holdings. Loop was an entity incorporated in 
Delhi and the subject matter of dispute were the investments in Loop. Hence, the Court 
stated that it has jurisdiction to entertain the suit filed by Union of India.46 The Court 
also held that the anti-arbitration injunction application should be decided by the Arbitral 
Tribunal as it seized of the dispute. It held that ‘the proceedings which are already underway 
cannot be termed as being oppressive, vexatious or an abuse of process at this stage’.47

The Indian judiciary in all the three aforementioned disputes seems to have adopted a 
pro-arbitration stand and has respected the principle of limited intervention in arbitration 
proceedings. However, the courts have formulated vague and undefined threshold such 
as the investment arbitrations should be ‘vexatious, oppressive, inequitable or abuse of 
process’ in order to grant anti-arbitration injunctions.

Additionally, the multiple arbitrations instituted by Vodafone Group only highlights 
an issue where the same group of investors initiate arbitration proceedings under different 
treaties. There are several disputes where investors have commenced investor state 
arbitration against India when domestic proceedings against investors are pending before 
Indian courts. This has led to a situation of parallel proceedings. For instance, in 2005, 
Antrix Corporation Limited (hereinafter, “Antrix”) granted a contract to Devas Multimedia 
Private Limited (hereinafter, “Devas”) for the lease of Space Segment Capacity on ISRO/
Antrix S-Band Spacecraft. The contract, unfortunately, was terminated by Antrix in 2011. 
Subsequently, Devas invoked arbitration clause in its contract with Antrix and obtained, 
in its favour, an arbitral award for more than USD 500 million plus interest. Currently, 
the challenge to the arbitral award is pending before Indian courts. Meanwhile, however, 
Mauritian and German investors who held shares in Devas have commenced independent 
arbitration proceedings under India-Mauritius BIT and India-Germany BIT. To resolve 
this, anti-arbitration injunction could be considered as a powerful tool. 

42 ibid.
43 ibid [14].
44 ibid [1].
45 ibid [29] - [30].
46 ibid.
47 ibid [54].



4. Applicability of the Arbitration and Conciliation Act, 2015

The A&C Act does not specifically mention that it will be applicable to investment 
arbitration awards and its applicability for the resolution of the investment disputes is 
still to an extent disputable. The Delhi High Court in Union of India v. Vodafone Group 
(22 August, 2017) while passing an ex-parte order restraining the Vodafone Group from 
pursuing an investment treaty arbitration claim against India presumed the applicability 
of the A&C Act. Similarly, the Calcutta High Court in Louis Dreyfus presumed the 
applicability of the Act while passing an injunction order in favour of KPT. But in both 
cases, the courts did not give any reason for their extension of the A&C Act to investment 
arbitration awards. Scholars, while discussing these judgments, have noted that the court 
should have discussed the doctrinal basis for the applicability of the A&C Act to BIT 
arbitrations since the nature of a BIT arbitration is different from domestic and ICA.48

However, the Delhi High Court in its final judgment in Union of India v. Vodafone 
Group (May 7, 2018) concluded that the BIT arbitration is fundamentally different from 
ICA. The BIT arbitrations are treaty based arbitrations and the cause of action for arbitration 
is not ‘commercial’ in nature. The Delhi High Court judgment has been received with much 
appreciation. Scholars have noted that treating ICA and BIT arbitrations as same would 
lead to conceptual and normative problems.49 It has also been observed that the exclusion 
of BIT arbitration from the scope of the A&C Act may be problematic. It creates a legal 
vacuum for governance of BIT arbitrations in India. Furthermore, the exclusion of BIT 
arbitrations from A&C Act assumes gravity at the stage of enforcement of a BIT award.50

iii. enforCement of investment arBitral awards 

The Convention on the Recognition and Enforcement of Foreign Arbitral Awards51, 
also known as the New York Convention, obligates every Member State to recognize an 
agreement to arbitrate and to enforce an arbitral award rendered in another Member State.52

Contracting States are permitted to make two reservations as to the scope of the 

48 Prabhash Ranjan and Pushkar Anand,‘Vodafone Versus India: A BIT of Confusion’ The Wire 
(12 September, 2017) <https://thewire.in/176371/vodafone-versus-india-a-bit-of-confusion> 
accessed 28 July 2019.

49 Prabhash Ranjanand Pushkar Anand, ‘Vodafone Versus India – BIT by BIT, International 
Arbitration Becomes Clearer’ The Wire (17 May, 2018) <https://thewire.in/business/
vodafone-versus-india-bit-international-arbitration> accessed 28 July 2019.

50 Kshama Loya Modani, Ashish Kabra and Mohammad Kamran, ‘In Line With Vodafone, Delhi 
High Court Refuses Another Anti-Bit Arbitration Injunction’ (Nishith Desai Associates, 15 
February 2019) <http://www.nishithdesai.com/information/research-and-articles/nda-hotline/
nda-hotline-single-view/article/in-line-with-vodafone-delhi-high-court-refuses-another-anti-
bit-arbitration-injunction.html?no_cache=1&cHash=443d45f51c28bd330adb0d908bd39a9e> 
accessed 28 July 2019. 

51 Convention on the Recognition and Enforcement of Foreign Arbitral Awards (10 June 1958) 330 
UNTS 3 (New York Convention).

52 New York Convention, art I-III.

2019 Mapping Indian Judiciary’s Approach to Investment Treaty Arbitration  31

https://thewire.in/176371/vodafone-versus-india-a-bit-of-confusion
https://thewire.in/business/vodafone-versus-india-bit-international-arbitration
https://thewire.in/business/vodafone-versus-india-bit-international-arbitration
http://www.nishithdesai.com/information/research-and-articles/nda-hotline/nda-hotline-single-view/article/in-line-with-vodafone-delhi-high-court-refuses-another-anti-bit-arbitration-injunction.html?no_cache=1&cHash=443d45f51c28bd330adb0d908bd39a9e
http://www.nishithdesai.com/information/research-and-articles/nda-hotline/nda-hotline-single-view/article/in-line-with-vodafone-delhi-high-court-refuses-another-anti-bit-arbitration-injunction.html?no_cache=1&cHash=443d45f51c28bd330adb0d908bd39a9e
http://www.nishithdesai.com/information/research-and-articles/nda-hotline/nda-hotline-single-view/article/in-line-with-vodafone-delhi-high-court-refuses-another-anti-bit-arbitration-injunction.html?no_cache=1&cHash=443d45f51c28bd330adb0d908bd39a9e


32 NLUD Journal of Legal Studies Vol. 1

applicability of the Convention. The first limitation is one of reciprocity - a Contracting 
State can provide that it will apply the Convention only to awards that are made in the 
territory of another Contracting State. The second permitted reservation is that a Contracting 
State may ‘declare that it will apply the Convention only to differences arising out of legal 
relationships, whether contractual or not, which are considered as commercial’.53 India is a 
party to the New York Convention and has made reservations on both these grounds. 

Part II of the Arbitration and Conciliation A&C Act addresses the enforcement of 
foreign awards. Under this, Chapter 1 deals with the New York Convention awards and 
Chapter II with awards under the 1927 Geneva Convention. Section 48 of the Arbitration 
and Conciliation Act lists the grounds on which the enforcement of a New York Convention 
award may be refused and is based on Article V of the New York Convention.54 

The regime for the enforcement of awards rendered under the International Centre 
for the Settlement of Investment Disputes (ICSID) Conventionis different. Under article 
54 of the ICSID Convention, awards are to be recognised as binding and their pecuniary 
obligations are to be enforced in the same way as the final domestic judgements in all states 
parties to the Convention. The domestic court may not even examine whether the award 
is in conformity with the forum state’s ordre public (public policy). The domestic court or 
authority is limited to verifying whether the award is authentic.55 As a consequence, the 
scope for an enforcement challenge under the New York Convention is greater than in the 
case of the ICSID Convention.56 However, India is not party to the ICSID Convention and 
hence investment treaty awards would have to be enforced under the New York Convention. 

Though investment disputes have a strong commercial aspect, they differ significantly 
from ICA disputes.57 International investment disputes, unlike ICA disputes, do not arise 
from a freely negotiated contract but from international treaty obligations accepted by the 
host state with the foreign investor’s home state.58 Claims under BITs usually relate to 
sovereign regulatory measures such as environmental policy, taxation, monetary policy, 
etc.59 It has been argued that since international investment disputes involve public policy 

53 New York Convention, art I(III).
54 Anirudh Krishnan and Anirudh Wadhwa, Bachawat’s Law of Arbitration and Conciliation (5th 

edn, Lexis Nexis 2010) 2260. 
55 Rudolf Dolzer and Christoph Schreur, Principles of International Investment Law (2nd edn, 

OUP 2012) 310.
56 Alan S Alexandroff and Ian A Laird, ‘Compliance and Enforcement’ in Peter Muchlinski, 

Federico Ortino, and Christoph Schreuer (eds), The Oxford Handbook of International Trade 
Law (OUP  2008) 1173.

57 Ranjan and Raju (n 4) 9 (The authors argue that in India, the key distinction has not been fully 
understood and appreciated, and thus problems will arise in the enforcement of investment treaty 
arbitration awards in India).

58 Stephan W Schill (ed), International Investment Law and Comparative Public Law – An 
Introduction (OUP 2010) (Schill).

59 Metalclad Corporation v United Mexican States ICSID Case No ARB(AF)/97/1, (2000) 5 ICSID 
236; Occidental Exploration and Production Company v The Republic of Ecuador, LCIA Case 



issues, these disputes are also political in nature.60 Additionally, an investment arbitral 
award has the potential to affect the concerns of the citizenry of the host state.61

Certain authors have expressed the view that the New York Convention, when drafted 
was not meant to be used in the context of investment treaty arbitrations.62 Professor 
Sornarajah, while recognizing that many treaties make a reference to the New York 
Convention, expresses doubt over whether the Convention, which was designed for 
the enforcement of arbitral awards made in pursuance of disputes arising from private 
traders can be used for purposes of disputes involving sovereign states.63 He argues that 
disputes arising from legislation in pursuance of governmental policy implicates political 
interference and hence ceases to be commercial disputes, thereby excluding application 
of the New York Convention.64 Alternatively, Berg argues that though nothing in the 
Convention explicitly refers to States, there is no doubt that it permits enforcement as 
against sovereign states.65 This difference of opinion warrants an analysis of how the 
Indian judiciary has interpreted the commercial relationship reservation to the New York 
Convention.

1. Commercial relationship reservation

There is no definition of ‘commercial’ provided in the New York Convention, the 
law of the enforcing jurisdiction determines what is commercial. Further, there does not 
appear to be a uniform understanding of the meaning of ‘commercial’. In general, however, 
criminal matters and family matters, such as divorce, custody, and adoption, as well as 
wills and trusts, are not considered commercial.66

In India, International commercial arbitration as defined under the A&C Act relates 
to disputes that arise from a legal relationship which is considered as ‘commercial’. The 
Supreme Court has given a wide meaning to the term ‘commercial’ to include all kinds of 

No UN3467(2004).
60 Jeswald W Salacuse, The Law of Investment Treaties (1st edn, Oxford University Press 2010) 

355 (Salacuse 2010).
61 Schill (n 58).
62 MIM Aboul Enien, ‘Responses to the New Challenges and Changing Circumstances’ in Albert 

Jan Van den Berg (ed.), New Horizons in International Commercial Arbitration and Beyond 
(Kluwer Law International 2005)188; Augustus A Agyemang, ‘The Suitability of Arbitration 
for Settling “Political” Investment Disputes Involving African States’ (1988) 22(6) J WORLD 
TRADE 123.

63 M Soronrajah, The International Law on Foreign Investment (2nd edn, CUP 2004) 253.
64 M Soronrajah, International Commercial Arbitration: The Problem of State Contracts (Longman 

Publications1990) 240 for observing that if the issue has arisen as a result of state intervention 
in the contract, then enforcement under the New York Convention would be very difficult.

65 A Jan van den Berg, The New York Arbitration Convention of 1958: Towards a Uniform Judicial 
Interpretation (Wolters Kluwer Publications 1981) 277-82.

66 Margaret L Moses, The Principles and Practice of International Commercial Arbitration (3rd  
edn, CUP 2017) 228 (Margaret Moses).
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commercial transactions as provided under art 1 of the Model Law 1985.67 Nevertheless, 
according to the Supreme Court, non-commercial civil disputes are also arbitrable.68

The test of commercial relationship and the requirement of an award to be made in 
a Convention country was recognised by the Madras High Court as essential in cases 
of a foreign award for the purposes of application of Part II of the Arbitration Act.69 In 
RM Investment & Trading Co. v. Boeing Company, the Supreme Court observed that the 
New York Convention intends to facilitate the speedy settlement of disputes arising out of 
international trade through arbitration and that consequently, ‘the expression “commercial” 
should be construed broadly, having regard for the manifold activities that are an integral 
part of international trade today’.70 Alternatively, the Gujarat High Court in Union of India 
v. Lief Hoegh Co., held that ‘commercial relationships’ in this context would include ‘all 
business and trade transactions in any of their forms, including the transportation, purchase, 
sale and exchange of commodities between the citizens of different countries’.71 This 
understanding limits the interpretation of the term ‘commercial’ to a relationship between 
individuals.72

There is thus no uniform understanding of the term ‘commercial’ under the New York 
Convention. Consequently, the applicability of the New York Convention to investment 
treaty awards is left open. Further, BITs do not usually provide much guidance on how an 
award must be enforced. A study of certain Indian BITs observes that there is no mention 
in the BITs about how the award has to be enforced or whether the enforcement of the 
award is contingent on national law.73 This adds to the existing lacuna in respect of the 
enforcement of investment awards. 

2. Grounds for refusing enforcement of an arbitral award

Another challenge in the enforcement of investment treaty arbitrations is the grounds 
on which domestic courts can refuse enforcement. The second sub-section of Article V of 
the New York Convention deals with grounds for enforcement that can be raised by the 
court suasponte. If a court finds that the subject matter of the dispute is not arbitrable under 

67 See footnote to UNCITRAL Model Law on International Commercial Arbitration (adopted by 
the United Nations Commission on International Trade Law on 21 June 1985) UN Doc A/40/17, 
Annex I (Model Law) art 1; Arbitration and Conciliation Act 1996, s 2(1)(f); RM Investments and 
Trading Company Private Limited v Boeing Corporation AIR 1994 SC 1136 (RM Investments).

68 See H Srinivas Pai and Another v HV Pai (2010) 12 SCC 521 where the Court opined that 
‘reference to arbitration and arbitrability depends upon the existence of an arbitration agreement, 
and not upon the question whether it is a civil dispute or commercial dispute’. 

69 Tamil Nadu Electricity Board v M/S Videocon Power Limited (2009) 4 MLJ 633.
70 RM Investments (n 67).
71 AIR 1983 (Guj.) 34.
72 Siddharth S Aatreya, ‘Can Investment Arbitral Awards be Enforced in India?’ (Kluwer 

Arbitration Blog, 4 April 2019) <http://arbitrationblog.kluwerarbitration.com/2019/04/04/can-
investment-arbitral-awards-be-enforced-in-india/> accessed 28 July 2019.

73 Ranjan and Raju (n 4) 14.
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the law of its jurisdiction, or if it finds that enforcement would be contrary to the country’s 
public policy, then recognition and enforcement may be refused.74

Both the Model Law and the New York Convention prescribe ‘public policy’ as one 
of the grounds for challenging an arbitral award or refusing its enforcement.75 In the 
absence of a precise meaning of the term ‘public policy’, the Supreme Court of India, in 
the context of enforcing a foreign award, declared that public policy of India is restricted 
to three components, which are (i) fundamental policy of Indian law, (ii) interests of India, 
or (iii) justice or morality.76 The concept of ‘patent illegality’ was added to the existing 
components while considering an application under section 34 of the A&C Act.77 In Venture 
Global Engineering v Satyam Computer Services,78 the court transcended its boundary in 
international commercial arbitration matters by setting aside of an award rendered outside 
India.79

The approach of the judiciary transformed with the Supreme Court elucidating the 
distinction between standards to be applied in the case of enforcement of a foreign award 
as opposed to annulment of a domestic award. In Shri Lal Mahal, the apex court ruled that 
a broad interpretation of the public policy ground for setting aside a domestic arbitration 
award could not be extended to the refusal of enforcement of foreign awards in India.80As 
a consequence, the Supreme Court has substantially curtailed the scope of the expression 
‘public policy’.

A positive development was made through the Arbitration and Conciliation 
(Amendment) Act, 2015, which provided for an introduction of an explanation in section 
48 of the Act to clarify that the test for contravention of the fundamental policy of Indian 
law shall not entail a review on the merits of the dispute.81

The Indian judiciary’s approach towards the interpretation of ‘public policy’ has 

74 Margaret Moses (n 66) 241.
75 Model Law, art 36 (1) (b) (ii) (It is a verbatim copy of the New York Convention, art V (2) 

(b)). 
76 Renusagar v General Electric AIR 1994 SC 860.
77 ONGC v Saw Pipes AIR 2003 SC 2629 (Here, the arbitration under question was a domestic 

arbitration and not a decision on the enforcement of foreign arbitral award).
78 Venture Global Engineering v Satyam Computer Services (2008) 4 SCC 190.
79 Harisankar K Sathyapalan, ‘Indian Judiciary and International Arbitration: A BIT of a control?’ 

(2017) 33 Arbitration International (OUP) 503-518, 516.
80 See Shri Lal Mahal Ltd v Progetto Grano Spa, (2014) 2 SCC 433. (The Supreme Court clarified 

that section 48 does not offer an opportunity to have a second look at the foreign award at the 
enforcement stage, or permit review of the award on the merits. Accordingly, the court held that 
the meaning of the expression public policy under section 48 is limited to: 1. Fundamental policy 
of India; 2. Interests of India; 3. Justice and morality) (Shri Lal Mahal).

81 Amendment to section 48: “For the avoidance of doubt, the test as to whether there is a 
contravention with the fundamental policy of Indian law shall not entail a review on the merits 
of the dispute.”
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serious implications towards the enforceability of international investment awards.82 For 
instance, a challenge against the enforcement of the award in Indian courts in cases where 
regulatory measures have been adopted in national interest may be considered to be against 
the ‘interests of India.’ Therefore, overcoming these grounds for refusal of enforcement of 
investment treaty awards would result in an additional burden to investors. The change in 
approach by the Indian judiciary combined with the legislative amendments appear to aid 
the investor is securing an enforcement of an investment treaty award.

iv.  ConClusion

Indian courts, so far, have had limited exposure to investor-state arbitration disputes. 
These have included instances to pronounce on the issues related to anti-arbitration 
injunction on the grounds such as abuse of process and parallel proceedings. While the 
courts have respected the idea of limited judicial intervention to arbitration proceedings 
when dealing with anti-arbitration injunction disputes, they have failed to formulate 
definite grounds for granting such injunctions. 

The High Court of Delhi in Vodafone and Khaitan Holdings and the High Court of 
Calcutta in Louis Dreyfus have recognised that the courts retain the power to grant anti-
arbitration injunctions. However, the extent to which they can exercise such power remains 
open to question. Further, the different approaches of the High Courts of Calcutta and 
Delhi with respect to applicability of A&C Act to investor-state arbitration have created 
confusion and have given rise to a legal vacuum for regulation of such arbitration disputes. 
The Calcutta High Court in Louis Dreyfus presumed the applicability of the A&C Act 
without providing any rationale. The Delhi High Court, on the other hand, in Vodafone and 
Khaitan Holdings excluded the applicability of the A&C Act as investor-state arbitration 
are not commercial in nature. The Delhi High Court resorted to section 20 of the CPC to 
justify the court’s jurisdiction. 

In terms of enforcement of investment treaty awards, concerns have been raised on 
the applicability of the New York Convention. India has taken the commercial relationship 
reservation which complicates the applicability of the Convention as there is no uniform 
understanding of the term ‘commercial.’ Further, the enforcement of an award under the 
New York Convention would be subject to the grounds for refusal of enforcement, in 
particular, that of ‘public policy.’

The extent to which courts should exercise their power to grant relief in cases 
of investment treaty arbitrations is unclear. To achieve a proper balance between the 
interaction of courts and foreign investor-state arbitral tribunals, India needs to formulate a 
legislative framework especially addressing the nuances in BIT arbitrations such as parallel 
proceedings, setting aside and enforcement of BIT arbitral awards. 

82 Ranjan and Raju (n 4) 22.



The Arbitration and Conciliation (Amendment) Bill, 2019 has been introduced in the 
Rajya Sabha on 15 July, 2019 with the aim of making India a hub of domestic and global 
arbitration for settling commercial disputes. The 2019 Bill amends the A&C Act to provide 
for a robust mechanism to deal with institutional disputes and ensures accountability 
of the arbitrator.83 Given the difference in the nature of ICA awards and international 
investment awards, the applicability of the domestic legal regime is not straight-forward. 
Any amendment to the Arbitration and Conciliation (Amendment) Act, 2015 would have 
to take into account these concerns and such crucial issues should not be left completely to 
the mercy of the courts. While it is important to acknowledge that the trend of the judiciary 
has been pro-arbitration in the case of investment arbitration, there remains an element 
of uncertainty. Therefore, it is essential to have more clarity in terms of the legal regime 
applicable to disputes concerning investment treaty arbitrations.

83 ‘Bill to encourage arbitration of commercial disputes introduced in Rajya Sabha’ (Moneycontrol, 
15 July 2019) <https://www.moneycontrol.com/news/business/bill-to-encourage-arbitration-
of-commercial-disputes-introduced-in-rajya-sabha-4206891.html> accessed 28 July 2019. (It 
provides for the setting up of an Arbitration Council of India, an independent body to frame 
arbitral institution and accredit arbitrators by laying down norms).

2019 Mapping Indian Judiciary’s Approach to Investment Treaty Arbitration  37

https://www.moneycontrol.com/news/business/bill-to-encourage-arbitration-of-commercial-disputes-introduced-in-rajya-sabha-4206891.html
https://www.moneycontrol.com/news/business/bill-to-encourage-arbitration-of-commercial-disputes-introduced-in-rajya-sabha-4206891.html

