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The article maps the SEBI’s actions and policy-level changes to 

investigate and punish fraudulent and unfair trade practices. The author 

focuses on the PFUTP Regulations, 2003 and subsequent amendments 

to the same, to highlight market abuse. Adopting an analytical approach, 

the author reflects on the vagueness and consequent legal complications 

arising out of the definition of ‘fraud’ in the PFUTP Regulations. The 

author emphasizes on how the absence of any definition of an ‘unfair 

trade practice’ in the PFUTP Regulations forces the SEBI and other 

authorities to rely on interpretations of the term made outside the 

Regulations. This has a widespread impact on the SEBI’s function of 

investigating and punishing any conduct which is detrimental in nature. 

The author directs the readers’ attention to the manner in which the 

2018 Amendment to the PFUTP Regulations brings clarity to the idea of 

unfair trade practices, by removing the loophole relating to the mens rea 

requirement when investigating market manipulation allegations. The 

2020 Amendment builds on this clarity to elaborate the scope of SEBI’s 

powers to launch investigations wherein allegations of any malcontent 

in financial disclosure are present. The author appreciates the SEBI’s 

technology-driven outlook and concludes with hope of better regulation 

of the securities market.
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I. IntroductIon

In recent years, India’s securities market regulator, the Securities and Exchange Board 
of India (‘SEBI’) has cracked down on instances of market manipulation in the country. 
SEBI is empowered to investigate and punish fraudulent and unfair trade practices under 
section 12A of the SEBI Act, 1992 (‘SEBI Act’). In furtherance of prohibiting market abuse 

* Dr. Poornima Advani is the Managing Partner of The Law Point (TLP). Prior to founding TLP, 
she served as the Chairperson of the National Commission for Women.



64 NLUD Journal of Legal Studies Vol. III

in the form of manipulative, fraudulent and unfair trade practices, SEBI has also enacted the 
SEBI (Prohibition of Fraudulent and Unfair Trade Practices relating to Securities Market) 
Regulations, 2003 (‘PFUTP Regulations/Regulations’). The PFUTP Regulations do not 
mention what constitutes ‘market manipulation’. However, they do provide a definition 
for ‘fraud’1 and list activities which are deemed to be fraudulent or amount to unfair 
trade practices.2 Thus, prohibition of market manipulation by SEBI entails prohibition 
of fraudulent or unfair trade practices. In the last two decades, the definition of fraud as 
related to market manipulation has been the subject of controversy and judicial scrutiny, 
even leading to amendments in the PFUTP Regulations.3 This is primarily because the pre-
existing definition of fraud was found to be inadequate, ambiguous or simply not stringent 
enough for SEBI to effectively protect stakeholders against market abuse. 

SEBI’s Annual Report for 2019-2020 revealed that 35 investigations had been 
initiated related to market manipulation and price rigging.4 This is reflective, but is 
not representative, of the extent of such contraventions in the securities market. As the 
market relies increasingly on algorithmic trading, the ambiguities surrounding the PFUTP 
Regulations have exposed the market to vulnerabilities against instances of price rigging 
and market manipulation. Securities experts across the globe regard manipulation as one 
of the most difficult violations to prove due to the expansive nature of the term.5 The focus 
of this essay is to examine and subsequently analyse the Indian legislative and judicial 
interpretations of terms pertaining to market manipulation, so as to understand the scope 
of SEBI’s authority when it comes to investigation and punishment. Such an analysis will 
help in understanding any existing loopholes in the regulations intended to prohibit and 
prevent market manipulation, and enable the formulation of solutions that will help protect 
the market against abuse. 

II. Market ManIpulatIon as a subset of Market abuse

Market manipulation is a form of market abuse, which attempts to interfere with the 
workings of the market. The Supreme Court of India  has discussed the term market abuse: 

Market abuse refers to the use of manipulative and deceptive devices, 

1 SEBI (Prohibition of Fraudulent and Unfair Trade Practices relating to Securities Market) 
Regulations, 2003 (PFUTP Regulations), reg 2(c).

2 PFUTP Regulations, regs 3 and 4. 
3 Securities and Exchange Board of India (Prohibition of Fraudulent and Unfair Trade Practices 

relating to Securities Market) (Amendment) Regulations, 2018 (2018 Amendment); Securities 
and Exchange Board of India (Prohibition of Fraudulent and Unfair Trade Practices relating to 
Securities Market) (Second Amendment) Regulations, 2020 (2020 Amendment). 

4 Press Trust of India, ‘Sebi Probed 161 New Cases in 2019-20’ Economic Times (New Delhi, 12 
February 2021) <https://economictimes.indiatimes.com/markets/stocks/news/sebi-probed-161-
new-cases-in-2019-20/articleshow/80879699.cms> accessed 17 August 2021.

5 Gina-Gail S Fletcher, ‘Legitimate Yet Manipulative: The Conundrum of Open-Market 
Manipulation’ (2018) Duke LJ 479. 

https://economictimes.indiatimes.com/markets/stocks/news/sebi-probed-161-new-cases-in-2019-20/articleshow/80879699.cms
https://economictimes.indiatimes.com/markets/stocks/news/sebi-probed-161-new-cases-in-2019-20/articleshow/80879699.cms
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giving out incorrect or misleading information, so as to encourage 
investors to jump into conclusions, on wrong premises, which is known 
to be wrong to the abusers. 6

Thus, the term ‘market abuse’, as discussed by the Supreme Court, limits itself to 
fraudulent activities, which is included in the PFUTP Regulations. Market manipulation, 
together with insider trading, is considered to be prohibited market conduct.7 Insider trading 
is explained and dealt with by the Securities and Exchange Board of India (Prohibition of 
Insider Trading) Regulations, 2015, and thus, is not within the scope of this article. 

The definition of ‘market manipulation’ is not available in any Indian statute but rather 
is alluded broadly to cover the activities prohibited by the PFUTP Regulations. In general, 
the definition of market manipulation is regarded to be an abstract exercise.8 Market 
manipulation has been defined by Palmer’s Company Law as: 

Market manipulation is normally regarded as the ‘unwarranted’ 
interference in the operation of ordinary market forces of supply and 
demand and thus undermines the ‘integrity’ and efficiency of the market.9

This definition was approved and referenced by the Supreme Court.10 However, this 
definition is wide enough to cause arbitrariness and excessive interventions by regulators 
in a market that is supposed function on a laissez-faire basis. Investigations cannot be 
initiated on merely any ‘unwarranted interference’, but must be based on certain legal 
criteria. In the following section, the lack of comprehensive legal criteria in Indian law will 
be demonstrated, proving the need for changes in the law. 

III. pfutp regulatIons

When quoting the Palmer’s Company Law definition, the Supreme Court observed in 
SEBI v. Kanaiyalal Baldev Patel, that the PFUTP Regulations’ object and purpose is to curb 
market manipulations.11 To understand the lacunae in dealing with market manipulations, 
it would be pertinent to first examine the PFUTP Regulations in depth. The PFUTP 
Regulations are divided into three parts: 

6 N. Narayanan v. Adjudicating Officer, SEBI (2013) 12 SCC 152 [33].
7 Emilios Avgouleas, The Mechanics And Regulation Of Market Abuse: A Legal And Economic 

Analysis (OUP 2005).
8 Rebecca Söderström, ‘Regulating Market Manipulation An Approach to designing Regulatory 

Principles’ (2011) Uppsala Faculty of Law Working Paper 2011:1, 46 <https://www.jur.uu.se/
digitalAssets/585/c_585476-l_3-k_wps_2011_1.pdf> accessed 17 August 2021.  

9 Francis Beaufort Palmer and Geoffrey Morse, Palmer’s Company Law, vol 2 (25th edn, Sweet 
& Maxwell 2010), page 11097 as cited in N. Narayanan v. Adjudicating Officer, SEBI (2013) 12 
SCC 152.

10 SEBI v. Kanaiyalal Baldev Patel (2017) 15 SCC 1 (Kanaiyalal). 
11 ibid [24]. 

https://www.jur.uu.se/digitalAssets/585/c_585476-l_3-k_wps_2011_1.pdf
https://www.jur.uu.se/digitalAssets/585/c_585476-l_3-k_wps_2011_1.pdf


66 NLUD Journal of Legal Studies Vol. III

1. Chapter I, the relevant part of which deals with definitions of the term, ‘fraud’; 

2. Chapter II, which is the substantive part of the Regulations, prohibiting certain 
dealings in securities and manipulative, fraudulent and unfair trade practices; 

3. Chapter III deals with powers to investigate such practices and subsequent 
proceedings. 

(I)  Fraud under the PFUTP Regulations

The precursor to the PFUTP Regulations,  the SEBI (Prohibition of Fraudulent 
and Unfair Trade Practices relating to Securities Markets) Regulations, 1995 (‘1995 
Regulations’), adopted the definition of fraud from the Indian Contract Act. However, the 
PFUTP Regulations do not have the same definition, adopting a more inclusive definition 
of fraud and therefore freeing itself of the limitations present in the definition in the Indian 
Contract Act. This was confirmed by the Court which stated that:

The definition of ‘fraud’, which is an inclusive definition and, therefore, 
has to be understood to be broad and expansive, contemplates even an 
action or omission, as may be committed, even without any deceit if 
such act or omission has the effect of inducing another person to deal 
in securities. Certainly, the definition expands beyond what can be 
normally understood to be a ‘fraudulent act’ or a conduct amounting 
to ‘fraud’. The emphasis is on the act of inducement and the scrutiny 
must, therefore, be on the meaning that must be attributed to the word 
‘induce’.12

Thus, the Supreme Court noted that mens rea was not required to prove fraud. 
Regulation 2(c) defines fraud in two parts. It provides for a general definition at the outset 
which includes the following elements: 13 

i. any act, expression, omission or concealment committed whether in a deceitful 
manner or not; 

ii. by a person or by any other person with his connivance or by his agent while 
dealing in securities; 

iii. to induce another person or his agent to deal in securities; 

iv. regardless of any wrongful gain or avoidance of any loss. 

After a thorough perusal of the definition, it can be noticed that the definition does 
not require either deceit or harm in order for the activity to amount to fraud. This implies 
that any person dealing in securities, irrespective of whether he commits a fraud, will be 

12 Kanaiyalal (n 10) [54].
13 PFUTP Regulations, reg 2(c). 
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considered a miscreant. A simple trading activity like purchasing or selling of securities 
would also be considered to be a fraudulent activity. However, there have been no case 
laws in this regard, which have depicted the flaws in the said definition. Thus, it becomes 
pertinent for SEBI to amend such a vague definition in order to provide more clarity while 
charging a person guilty of fraud.

The regulation then proceeds to provide nine specific instances of fraud in the following 
sub-clauses. It excludes comments made (in public or private) in good faith relating to:

i. the economic policy of the government 

ii. the economic situation of the country 

iii. trends in the securities market; 

iv. any other matter of a like nature.14 

However, these limited and narrow exceptions vis-à-vis the inclusive definition 
demonstrates that ‘fraud’ as defined in the PUFTP Regulations is extremely broad. This 
puts efficient enforcement by authorities at risk, since they may often have little guidance 
as to how interpret ambiguities surrounding a broad definition. The Supreme Court has 
made observations to this effect, noting that anti-fraud provisions in security laws are often 
incompatible with fraud as it exists in common law, ‘as common-law fraud doctrines are 
too restrictive to deal with the complexities involved in the security market’.15

(II) Unfair Trade Practices under the PFUTP Regulations

The term unfair trade practice has not been defined in the Regulations. In a SEBI Press 
Release dated 1995, it noted that the SEBI Act did not define or specify which act would 
be fraudulent or amount to an unfair trade practice, and thus, there was a need to specify 
such terms.16 

Within the PFUTP Regulations, regulation 4(1) (after the 2018 Amendment) prohibits 
‘manipulative, fraudulent or an unfair trade practice in securities’. Sub-clause (2) of 
regulation 4 proceeds to include a number of instances that are prohibited. These instances 
listed are deemed to be ‘fraudulent or unfair trade practice if they involved fraud’. Thus, 
fraud seems to be a central element to the commission of an unfair trade practice. Then, 
the question that arises is, how does one distinguish between a fraudulent practice and 
unfair trade practice if both require fraud to have been committed? The loophole left by the 
legislators when drafting the PFUTP Regulations in not defining an unfair trade practice 

14 PFUTP Regulations, reg 2(c). 
15 Kanaiyalal (n 10) [28] .
16 Consultative Paper issued by SEBI, pursuant to a Press release No. 34/95 dated March 16, 

1995 < https://www.sebi.gov.in/media/press-releases/mar-1995/consultative-paper-prohibition-
of-frudulent-and-unfair-trade-practices-relating-to-securities-market-regulations-1995_21338.
html>.
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becomes evident, forcing SEBI and other authorities to rely on interpretations of the term 
made outside the Regulations.  The Supreme Court has supported the borrowing of such 
interpretations:

Although unfair trade practice has not been defined under the regulation, 
various other legislations in India have defined the concept of unfair 
trade practice in different contexts. A clear-cut generalized definition of 
the ‘unfair trade practice’ may not be possible to be culled out from the 
aforesaid definitions.17 

It further tried to define the term within the context of the case at hand: 

The said conduct can also be construed to be an act of unfair trade 
practice, which though not a defined expression, has to be understood 
comprehensively to include any act beyond a fair conduct of business 
including the business in sale and purchase of securities.18

Attempts to clarify the term were also made in SEBI v. Rakhi Trading,19 wherein the 
Supreme Court observed: 

Trading is always with the aim to make profits. But if one party 
consistently makes loss and that too in a preplanned and rapid reverse 
trades, it is not genuine; it is an unfair trade practice.20

Given that the definition of unfair trade practices has been properly clarified neither by 
the Regulations nor judicial authorities, SEBI’s ability to investigate and punish entities/
individuals becomes extremely difficult. If the offence itself has an inadequate or ambiguous 
definition, it is not possible for authorities to successfully prohibit detrimental conduct in 
the market. Given its reliance on fraud, the distinguishing factor of an unfair trade practice 
from a fraudulent one necessitates greater legislative clarity. 

IV. Inadequacy of and the aMbIguIty surroundIng the pfutp regulatIons

In early 2021, the US Department of Justice announced that it was considering 
launching investigations into the rapid rise in stock price of GameStop Corp. and AMC 
Entertainment Holdings Inc. This was after Reddit users decided to en masse buy shares of 
companies that were considered to be on the decline. Talks of federal investigations ignited 
discussions on market manipulation – and how, even in the United States, the term is vague 
and thus hard to prove.21 

17 Kanaiyalal (n 10) [31].
18 Kanaiyalal (n 10) [60].
19 (2018) 13 SCC 753. 
20 ibid [31].
21 Alex Vuocolo ‘Market Manipulation in GameStop Case Hard to Prove, Says Legal Expert’ 

(Cheddar News 3 February 2021) <https://cheddar.com/media/market-manipulation-in-

https://www.wsj.com/articles/gamestop-mania-is-focus-of-federal-probes-into-possible-manipulation-11613066950
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Although a similar situation is not possible in India due to the SEBI’s graded 
surveillance measure which prevents unwarranted price swings and manipulation of stocks 
with a specified market capitalization (below 250 million rupees), the dilemmas faced by 
securities regulators in both India and the United States are similar - due to the vague 
nature of terms like ‘manipulation’, ‘fraudulent’ and (in the case of India) ‘unfair trade 
practices’, it is difficult to successfully investigate and punish adverse market behaviour. 
In many cases, due to the broad nature of the term, normal trading which affects the price 
may also come under the ambit of market manipulation if caution is not exercises, leading 
to interference in the free market. 

Thus, authorities have to examine whether there is scope for market manipulation that 
may not prima facie appear to be covered by the PFUTP Regulations. In this regard, the 
regulator has had the opportunity to examine what is the exact scope of the Regulations. For 
instance, in the Blue Peacock Securities Pvt Ltd. vs SEBI case,22 the Securities Appellate 
Tribunal (‘SAT’) determined that although there was no legal contravention such as Last 
Traded Price violations or quantity limit violations, the strategy involving manipulation of 
order book by placing and deleting orders was termed as ‘deceitful’. Accordingly, it found 
that regulation 3(d) of the PFUTP Regulations was violated.

(I) 2018 Amendment – Settled Position of the Mens Rea Requirement

The 2018 Amendment to the PFUTP Regulations was brought about to introduce 
clarity, specifically in the term ‘dealing with securities’. It expanded the scope of the term, 
to include acts which are knowingly designed to influence trading decisions of investors 
or any activities undertaken to assist such acts.23 Significantly, it also added the word 
‘knowingly’ in Chapter III, thus, now requiring that mens rea be satisfied in cases of 
fraudulent, manipulative or unfair trade practice. This is in somewhat contradiction to the 
Justice Gogoi’s judgement in SEBI v. Kanaiyalal Baldev Patel, which stated that: 

To attract the rigor of Regulations 3 and 4 of the 2003 Regulations, mens 

rea is not an indispensable requirement and the correct test is one of 
preponderance of probabilities.24

A similar interpretation was given by SAT in Pyramid Saimira Theatre Ltd. v. SEBI25 in 
which the ratio laid down by Supreme Court in Chairman, SEBI v. Shriram Mutual Fund 

gamestop-case-hard-to-prove-says-legal-expert> accessed 17 August 2021; Dave Michaels 
‘GameStop Mania Is Focus of Federal Probes Into Possible Manipulation’ The Wall Street Journal 
(11 February 2021) <https://www.wsj.com/articles/gamestop-mania-is-focus-of-federal-probes-
into-possible-manipulation-11613066950> accessed 17 August 2021. 

22 [2019] SAT Appeal No. 253 of 2018. 
23 2018 Amendment (n 3).  
24 Kanaiyalal (n 10) [62].
25 [2010] SAT Appeal No. 242 of 2009. 
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https://www.wsj.com/articles/gamestop-mania-is-focus-of-federal-probes-into-possible-manipulation-11613066950
https://www.wsj.com/articles/gamestop-mania-is-focus-of-federal-probes-into-possible-manipulation-11613066950
https://www.wsj.com/articles/gamestop-mania-is-focus-of-federal-probes-into-possible-manipulation-11613066950


70 NLUD Journal of Legal Studies Vol. III

(‘Shriram Mutual Fund’),26 that mens rea is not a sine qua non for establishing violation 
of chapter VIA of the SEBI Act, was extended to all the provisions of SEBI Act and the 
PFUTP Regulations. It was also observed that the words indicated in the definition of 
‘fraud’ under regulation 2(1)(c) of the PFUTP Regulations; ‘whether in a deceitful manner 
or not’, are significant and clearly indicate that intention to deceive is not an essential 
requirement of the definition of fraud. The decisions in both these cases were rendered 
on the basis that proceedings initiated by SEBI are civil in nature. Even in SEBI v. 

SKDC Consultants Ltd.27 and in SEBI v. Cabot International Capital Corporation,28 the 
Bombay High Court observed that as the imposition of the penalty under the SEBI Act 
and Regulations is civil in nature and cannot be equated with penal character, mens rea is 
not essential for breaches of provisions of the SEBI Act and Regulations. It is pertinent to 
note here that the above cases were decided on the basis that the proceeding under SEBI 
Act and Regulations (except under section 24 of the SEBI Act) are civil in nature and not 
penal in character. However, in the judgment in Shriram Mutual Fund, the Supreme Court 
stated that even though regulations 3 and 4 invite penal consequences on defaulters, proof 
beyond reasonable doubt or mens rea is not an indispensable requirement. This means that 
the Supreme Court in the judgment has reached the same conclusion even after applying 
the opposite reasoning adopted in the above cases.

On the other hand, contradictory positions have also been taken on the requirement 
of mens rea before declaring a person guilty for indulging in synchronized trades. In 
Ketan Parekh v. SEBI29 and Subhkam Securities Private Limited v. SEBI,30 it has been 
observed that synchronized trades are not per se illegal, and that only when it is proved 
that synchronized trades were carried out with the intention to manipulate the market the 
provisions of PFUTP Regulations will get attracted. The 2018 Amendment, by introducing 
the word ‘knowingly’, therefore takes care of this contradiction and settles the position that 
a degree of mens rea is required. Subsequently in 2019, in R.S. Agarwal v. SEBI, the SAT 
held that in the absence of any connecting evidence, while dealing with the issue of fraud, 
SEBI needs to ascertain the motive.31 Therefore, the 2018 Amendment can be considered 
to be successful in removing the loophole relating to the mens rea requirement when 
investigating market manipulation allegations. It seeks to simultaneously protect bona 

fide actions of investors from being wrongly investigated under the PFUTP Regulations, 
therefore reducing the discretion and wide ambit of SEBI. 

(II) 2020 Amendment

In 2020, SEBI passed another amendment that further removed ambiguities relating to 

26 (2006) 5 SCC 361. 
27 (2004) 61 CLA 406. 
28 2005 123 Comp. Case 841 (Bom). 
29 (2006) SCC OnLine SAT 321.
30 (2003) 3 CompLJ 301 SAT.
31 [2019] SAT Appeal No. 63 of 2018.
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market manipulation. Notably, it added an explanation to regulation 4 as follows:

Explanation – For the removal of doubts, it is clarified that any act of 
diversion,  misutilisation  or  siphoning  off  of  assets  or  earnings  of  
a  company whose securities are listed or any concealment of such act 
or any device, scheme or artifice to manipulate the books of accounts or 
financial statement of such a company that would directly or indirectly 
manipulate the price of securities of that company shall be and shall 
always be deemed to have been considered as manipulative, fraudulent 
and an unfair trade practice in the securities market.32

This Amendment adds additional grounds for SEBI to launch investigations wherein 
allegations of any malcontent in financial disclosure are present. This has clarified SEBI’s 
scope of powers and provided greater clarity on which conduct amounts to market 
manipulation. Nevertheless, it is important to note that while such clarifications are 
welcome, an equally welcome, if not more significant, amendment would be one which 
clarifies the definitions of central terms in the Regulations, viz., unfair trade practices and 
manipulative practices. 

V. concludIng reMarks

Although the 2018 and 2020 Amendments are promising, the PFUTP Regulations 
yet remain mired by lacunae. Neither SEBI nor judicial pronouncements have adequately 
filled these gaps. This inadvertently leads to two scenarios; the first, in which, due to the 
broad nature of the provisions (for instance, unfair trade practice), investigating authorities 
will allow certain conduct that in fact, adversely impacts the market and causes loss. The 
second scenario is that SEBI uses wide discretion and strong arms into the free market, 
causing undue and unnecessary interference into market operation. Although the former 
scenario is more likely than the latter scenario, both of these scenarios cause disruptions in 
the market. Thus, it is important to remove such lacunae. 

SEBI has introduced measures to ensure that the former scenario is prevented, with 
measures such as incorporation of Machine Learning and Artificial Intelligence, and 
issuing explanatory amendments such as that issued in 2020. In 2021, it also required 
greater compliance from bourses and entities to prevent fraud33 and is considering the 
implementation of a data analytics and data models project to better detect manipulation 
and abuse in the market. These steps are indicative of SEBI’s efforts to keep market abuse 
in check, even as digital and Artificial Intelligence tools make the stock market more and 
more susceptible to frauds. Indeed, as compared to 2018-2019, the year 2019-20 saw fewer 

32 2020 Amendment (n 3), reg 4.
33 Press Trust of India ‘SEBI asks bourses, clearing cos to put in place mechanism to prevent 

fraud’ Business Standard (New Delhi, 3 March 2021) <https://www.business-standard.
com/article/markets/sebi-asks-bourses-clearing-cos-to-put-in-place-mechanism-to-prevent-
fraud-121030301235_1.html> accessed 17 August 2021.
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investigations for market manipulation by SEBI, even as it imposed considerable penalties 
on parties under PFUTP Regulations. However, the road ahead still faces obstacles apart 
from the broad nature of the Regulations’ provisions, such as inadequate transparency by 
SEBI, selective investigations (which can also be attributed to the discretion granted under 
the Regulations) and the delayed periods between investigations and announcement of 
decisions. Until these issues are addressed by the regulator, the Indian securities market 
will remain to be vulnerable to scams, price manipulation and other forms of market abuse. 
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