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The regime of extradition law in India, requires serious reconsideration, 

in terms of both legislative amendments and also concerted executive 

action, in order to make the regime more effective. The present essay 

argues that the effective implementation of Chapter III of the Indian 

Extradition Act would create a streamlined and expedited extradition 

regime which dispenses with the onerous requirement of proving a prima 

facie case. This apart, it is argued that Chapter III must be amended 

to replicate some of the features available in the United Kingdom’s 

Extradition Act, 2003.

However, as has been pointed out in this essay, it is insufficient to simply 

make legislative changes, in the absence of executive competence to 

apply those legislative changes. In the absence of a serious effort by 

the executive, to effectively implement even the existing legislative 

framework, any attempts to make the regime more effective will invariably 

end up being two strangers, waiting endlessly, for the arrival of Godot.
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The Extradition Act, 1962 (‘Indian Extradition Act’) which governs the regime of 
extraditions in to, and from India, has stood unamended since 1993. The present essay 
argues that the regime of extradition law in India requires an overhaul with the regime 
being brought a full circle, and in part at least replicating some of the features available in 
the United Kingdom’s Extradition Act, 2003 (‘UK Extradition Act’). However, as is further 
argued in this essay, it is insufficient to simply make legislative changes, in the absence of 
executive competence to apply those legislative changes. In the absence of a serious effort 
by the executive, to effectively implement even the existing legislative framework, any 
attempts to make the regime more effective will invariably end up being two strangers, 
waiting endlessly, for the arrival of Godot. 

The present essay concentrates on recommending changes and other methods to 
effectively implement the Indian Extradition Act. This essay does not discuss the substantive 
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law of extradition or the contours of the bars to extradition, for they warrant a completely 
different and in-depth analysis which is beyond the scope of the present essay.

The authors have chosen the UK Extradition Act and the law of extradition in the 
United Kingdom as the blue print of comparison, for the United Kingdom is undoubtedly 
one of India’s inspirations in so far as the regime of extradition law is concerned. Further, 
in terms of current priorities, some of the most high profile requests have been made from 
there.1 This aside of course the United Kingdom always provides an important, common 
law comparator and a useful point of reference when it comes to legislation. 

The present essay is divided into 4 parts. The first part deals with the historical origins 
of the Indian extradition regime as it existed prior to Indian independence. The second 
part deals with the enactment of the Indian Extradition Act, its amendments, as well as 
its implementation post the amendments. The third part is a comparison of the Indian 
Extradition Act with the UK Extradition Act and identifies the major features of the latter 
which are required to be introduced in the Indian Extradition Act. The fourth part includes 
the concluding remarks and the authors’ suggestions on the way forward. 

I. In Her Majesty’s naMe

As is the case in a number of matters, the story of Indian extradition law begins in the 
United Kingdom i.e. the erstwhile British Empire. Prior to Indian independence, there were 
essentially two phases of extradition law that are of significance. Phase 1 was the period 
that the Extradition Act, 1870 and 1873 and the Foreign Jurisdiction and Extradition Act, 
1879 were applicable in India whilst Phase 2 was the period that the Extradition Act, 1903 
and the Fugitive Offenders Act, 1881 were applicable in India. 

A. Phase 1: The Extradition Act, 1870 & 1873 & Foreign Jurisdiction And Extradition 

Act, 1879

Prior to 1815, it was generally understood that the royal prerogative of the Sovereign 
extended to the power of surrendering of aliens to foreign states as the power was warranted 
by the ‘practice of nations’.2 It was only thereafter, from 1815 onwards, that it was felt that 
there needed to be a statutory authority to justify such surrender. Before the passing of the 
Extradition Act, 1870 (‘1870 Act’) three treaties were executed by the British Government 
and foreign powers (viz. United States, France and Denmark) between the years 1842 and 
1862, the implementation of these treaties was governed by Acts passed specific to those 

1 For a detailed explanation on at least two failures of India, in the context of extradition from the 
United Kingdom, see, Dayan Krishnan and Sanjeevi Seshadri, ‘The Extraordinary Exoneration 
of Ravi Shankaran and Raymond Varley: A Comment on India – United Kingdom Extradition’ 
(2018) 5 NLUD SLJ 26.

2 Rt. Hon. Sir Scott Baker and ors, ‘A Review of the United Kingdom’s Extradition Arrangements’ 
(UK Home Office 2020).
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treaties.3

However, recognising the various difficulties articulated by these countries as well 
as the stress upon the regime of law, the 1870 Act was passed by the British parliament4 
“to amend the law relating to the surrender to foreign states of persons accused or 
convicted of the commission of certain crimes with the jurisdiction of such states”.5 The 
1870 Act recognises the duality of extradition law, and provides in Section 2, that where 
an arrangement has been made with a foreign state, it would be the prerogative of Her 
Majesty to extend the procedure contemplated under the 1870 Act to requests made by 
Foreign States, in whatever manner she deems fit.6 The exceptions to such surrender were 
effectively limited to the political offence exception and specialty, as also where the fugitive 
criminal was accused of an offence within English jurisdiction or was otherwise serving 
a sentence under any conviction in the United Kingdom.7 The 1870 Act, contemplated in 
Section 17 when read with Section 26 that the 1870 Act could be extended to any British 
Possession8, and this was as a matter of fact done in the context of India, in 1895.9 The 
1870 Act was applied to British India by the Extradition (India) Act, 1895, which conferred 
on Presidency Magistrates and District Magistrates powers similar to those conferred on 
Police Magistrates and Justices of the Peace in the United Kingdom under the 1870 Act. 10

Aside from the 1870 Act, unique to British India, was a situation where extradition 
was sought from a ‘Native State’ to the British Empire. This was governed by an Indian 
Act, entitled the Foreign Jurisdiction and Extradition Act, 1879 (‘1879 Act’). The 1879 
Act, extended, to the whole of British India, all Native Indians who were subjects of Her 
Majesty beyond the limits of British India as well as all European British subjects within the 
dominion of principles states in alliance with the Her Majesty.11 The 1879 Act was passed 
to provide for the trial of offences committed in places beyond British India.12 The 1879 
Act was essentially to facilitate the surrender of fugitive criminals, from the Princely States 
to ‘British India’. However, keeping in mind the unique sovereign status of the Princely 
State, it is generally understood that the 1879 Act extended to the whole of British India as 
territorial laws and also to the persons specified as a personal law.13 Therefore the surrender 

3 ibid 26.
4 ibid 27-28.
5 Extradition Act 1870, Preamble.
6 Extradition Act 1870, s 2.
7 Extradition Act 1870, s 3.
8 Extradition Act 1870, s 17 and s 26.  
9 JN Saksena, ‘India: The Extradition Act 1962’ (1964) 13 The International and Comparative 

Law Quarterly 116.
10 Extradition (India) Act 1895, Preamble.
11 Foreign Jurisdiction and Extradition Act 1879, s 1.
12 Foreign Jurisdiction and Extradition Act 1879, Preamble.
13 Mackenzie Dalzell Edwin Chalmers, The Foreign Jurisdiction and Extradition Act, 1879 

(Kessinger Publisher 1896) 5.
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facilitated under the 1879 Act could perhaps not be properly labelled ‘extradition’ as it was 
not between two full sovereigns and did not create reciprocal obligations.14 

B. Phase 2: The Indian Extradition Act, 1903 & Fugitive Offenders Act, 1881

In 1901, while Lord Curzon was Viceroy, the Extradition Bill was moved in the Council 
of the Governor General of India. The introduction of the bill was with the purposes of 
amending elements of the 1870 Act as applicable in India and also to amend the procedure 
involved in the Foreign Jurisdiction and Extradition Act of 1879 so as to make it more 
suitable to administration within British India. The template for these amendments was the 
Fugitive Offenders Act, 1881 as was articulated by Mr. Raleigh in his speech before the 
Council:

…[T]here are at present two laws of extradition in force in British India. 
The Act of Parliament which was passed in 1870 applies here as it applies 
throughout the British Empire, except where it has been excluded by the 
orders of Her late Majesty in Council. On the demand of a Power which 
has a treaty with the British Government to which the old Act applies, 
we may be called upon to co-operate in surrendering a criminal who has 
come into British India, and any such application would involve us in the 
somewhat difficult task of adapting provisions, which are expressed in 
the language of the English procedure and are suited directly only to the 
English Courts to our own Courts in practice.

One object of the Bill which I now ask leave to introduce is to devise 
a procedure which may, as we hope, be accepted by His Majesty’s 
Government and by the Treaty Powers as an efficient substitute, or 
rather as the British Indian version of the procedure established by the 
Imperial Act. We have endeavoured in framing the Bill to preserve the 
same safeguard for accused persons which is provided for by the Act 
of 1870, that is to say, that where there is a question of law that ought 
to be fairly argued before the extradition takes place, we shall provide 
for the question being raised and for the opinion of a superior Court 
being taken upon it; we also preserve what is an important feature in 
the procedure of the Imperial Act, namely, the complete control of the 
Executive Government over all extradition proceedings at every stage…

The other law of extradition is our own Act of 1879 to which I have 
referred. Some of the provisions of the Act are, as my predecessor Mr. 
Chalmers expressed it, remarkable for their vagueness, and with regard 
to some of the most important of them we are obliged to say that in the 

14 Under Section 11 of the Foreign Jurisdiction and Extradition Act, 1879, European British 
Subjects could not be extradited to the Native States for offences committed there and could 
only be tried in British India.
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absence of judicial authority no confident opinion can be given as to the 
occasions on which they were intended to apply. The one merit of the 
Act is that it has established a convenient procedure which is in common 
use in cases of extradition between British India and the Native States, 
to appreciate the necessity of a simple and expeditious procedure in such 
cases. It is only necessary to look at the map of India; to see how the 
boundaries of the Native States are interlaced with those of the territories 
of this Government, and to see especially how lines of railway often 
cross the political boundaries again and again, so that one may pass into 
and out of British India several times in the course of a day’s journey. 
That being so, it is necessary, as I say, that we should have a simple and 
expeditious procedure. and this we have endeavoured to preserve in the 
provisions of the Bill. We have also taken the opportunity of adapting 
to our own use the procedure established by the Fugitive Offenders Act 
of 1881, which was intended by Parliament to regulate the rendition of 
criminals by the Government of one part of the British Empire for trial 
or punishment in another part. 15

The Indian Extradition Act, 1903 (‘1903 Act’) reiterated much of the 1870 Act, as was 
promised during the discussion on its bill.16  The 1903 Act provided a detailed procedure for 
surrendering fugitives where a request was made by the Government of a foreign state, and 
provided that the Magistrate trying the matter would have to be prima facie satisfied that 
a case was made out in support of the requisition.17 The 1903 Act provided that where the 
government felt it was necessary and an important question of law was raised, a reference 
could be made to the High Court and the fugitive would not be surrendered until such 
question of law had been decided.18

The 1903 Act also importantly applied the provisions of the Fugitive Offenders Act, 
1881 to British India.19 In order to give effect to that and reflect the anomalies unique to 
British India, certain amendments were made to the Fugitive Offenders Act, 1881.20 The 
Fugitive Offenders Act, 1881 for its part, was for the purposes of facilitating extraditions 
within her Majesties Dominion, and provided the endorsed warrant style of extradition.21 

For context, the endorsed warrant method of extradition, in essence, replaces the 
extradition request with a warrant that is issued by the Requesting Country and endorsed 

15 The Council of The Governor General of India, ‘Indian Extradition Bill’ (volume XL 1901) 13-
16.

16 Indian Extradition Act 1903, s 3.
17 ibid.
18 Indian Extradition Act 1903, s 3(7).
19 Indian Extradition Act 1903, s 19.
20 ibid. 
21 Fugitive Offenders Act 1881, ss 3 and 5.
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in the Requested Country. The template of the endorsed warrant system was the inspiration 
of Chapter III of the Extradition Act, 1962 when Her Majesties Dominions eventually 
transformed into the more politically palatable Commonwealth Nations, a distinction 
which was retained initially in the Indian Extradition Act, 1962. However, one major 
change between the Fugitive Offenders Act, 1881 and the Indian Extradition Act, 1962 is 
that in Chapter III the requirement of a prima facie case has been dispensed with, which 
was present in the Fugitive Offenders Act, 1881.22  The modern endorsed warrant method 
of extradition is invariably more streamlined, as the Requested Country dispenses with an 
analysis of whether there is a prima facie case in support of the request, and instead accepts 
the warrant as being a sufficient basis to conclude that the fugitive criminal has a case to 
answer. 

These two acts, viz the 1903 Act and the Fugitive Offenders Act, 1881 remained in 
force even after Indian independence. However, this was not without confusion as more 
than one case was brought to the Supreme Court on the validity of the regime,23 with the 
Supreme Court eventually holding in the judgement in State of Madras v. CG Menon24 
(‘CG Menon’) that the Fugitive Offenders Act, 1881 was no longer applicable in India.25 
The vacuum of law caused as a consequence of the judgement of the Supreme Court in CG 

Menon paved the way for the introduction of the Extradition Act, 1962.26 

II. tHe GHost of CoMMonwealtH Past

A. The Extradition Act, 1962

On August 7, 1961, the then Minister of Law, Shri A.K. Sen, introduced a “bill to 
consolidate and amend the law relating to the extradition of fugitive of criminals” which bill 
was thereafter referred to a Joint Committee. This Joint Committee eventually presented its 
report on November 30, 1961.27 

The Joint Committee, made mostly drafting changes to the bill, amongst which was 

22 ibid.
23 Dr. Ram Babu Saksena v The State AIR 1950 SC 155. (The question before the Supreme Court 

was whether the extradition treaty of 1869 between the Tonk State and the Government of India, 
was affected by the merger of the Tonk State into the Union. The Supreme Court answered this 
in the affirmative, holding that the treaty was to be considered ineffective.)

24 State of Madras v C.G. Menon (1955) 1 SCR 280.
25 State of West Bengal v. Jugal Kishore More AIR 1969 SC 1171. (The judgement strikes a slightly 

discordant note when read in conjunction with the Supreme Court’s decision in State of Madras 
v C G Menon (1955) 1 SCR 280 and at para 20 seemingly endorses the process of renditions by 
affirming the judgement of the Bombay High Court in Emperor v Vinayak Damodar Savarkar 
(1911) 13 BOMLR 296. Interestingly, this episode of Veer Savarkar’s extradition was discussed 
during the parliamentary debates as being a gross violation of international law. This judgement 
would require to be reconsidered by the Supreme Court on some appropriate occasion.)

26 Extradition Act 1962, Statement of Objects and Reasons.
27 Lok Sabha, ‘Report of the Joint Committee’ (C.B. II No. 126 November 1961) 5.
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an interesting suggestion to the Government of India, that whilst entering into extradition 
treaties, a provision should be made that if a surrendered fugitive criminal is not prosecuted 
within a specified time limit, the accused would be returned to the requested country.28 
Fortuitously, this suggestion appears to not have been taken seriously by the Government 
for no treaty entered into by India includes such a provision for repatriation in default. A 
provision of this nature would have invariably cast a reciprocal obligation on India, which 
keeping in mind the pace of the Indian judiciary, would have resulted in numerous fugitive 
criminals being returned to the requested country from where they were extradited into 
India.29

In a speech discussing the bill, prior to its reference to the Joint Committee, the Minister 
introducing the bill, Shri A.K. Sen, explained the scheme of the new bill and the reasons 
for its introduction as:

The operation of these Acts has always proved cumbersome. I 
remember, even before Independence, whenever such matters cropped 
up, there used to be a good deal of research and racking up of all laws 
and procedures in order to find out really which law held the field. After 
Independence, as a result of the decision of the Supreme Court, it was 
found that the Fugitive Offenders Act, which governed the question of 
extradition between Commonwealth countries was not in operation any 
more. That was the decision. Therefore, over a vast area with which we 
were really physically connected, our people going to and people from 
those Commonwealth countries coming in, especially from England, 
in which really the question of extradition was of some importance, 
it became very difficult. It was felt absolutely necessary that we must 
amend the law relating to extradition at least to enable our Government 
to get the criminals who have gone over to Commonwealth countries, 
especially Pakistan and neighbouring countries, and also those countries 
to get fugitive criminals coming from their territories to India. Therefore, 
a comprehensive Bill was drafted and has now been introduced before 
this House…

… We have divided the territories over which this law will operate. 
broadly, into three categories: first of all, foreign countries with which 
we have extradition agreements; secondly, Commonwealth countries 
with which we have extradition arrangements; thirdly, Commonwealth 
countries with which we have no extradition arrangements. The 

28 ibid 7.
29 See for instance, judgement of the Delhi High Court in George Kutty Kuncheria v Union of 

India 71(1998) DLT 726, where the High Court discharged a fugitive criminal after 8 and a 
half years in custody, as he had not been conveyed out of the country in terms of section 24 of 
the Extradition Act, 1962, which requires that a fugitive criminal must be conveyed out of the 
country within 2 months of his committal.  
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operation of the law so far as Commonwealth countries with which we 
have extradition arrangements we shall have extradition arrangements 
is, by some process, their own warrants, brought to this country and 
transmitted by their diplomatic representatives and properly endorsed 
by the Government, would be executed as if it was a warrant of our own 
courts. Apart from that, it has prescribed procedures for execution of 
requests for extradition.30 (sic)

The speech of the minister left no doubt that the main focus of the Government of 
India was to deal with extraditions from Commonwealth countries with a specific focus 
on the endorsed warrants method of extradition. That being said, the distinction between 
Commonwealth nations and other foreign countries did meet considerable opposition in 
the Lok Sabha, with numerous speakers opposing this distinction.31 For instance, Mr. H.N. 
Mukerjee, pointed out that there appeared to be no specific logic for why the Commonwealth 
countries are being provided a distinct status. He pointed out the incongruity of giving 
preferential status to Commonwealth countries “whereas they are more rigid as far as other 
countries are concerned”. He further advocated for no distinction to be made between 
countries, with all countries being invited to make extradition arrangements with India.32 
Similarly, Mr. B.R. Madhok pointed out that “some of the commonwealth countries are 
more remote and unfriendly to us than perhaps many other countries with which we have no 
such relation”33; which view was endorsed by Naushir Bharucha.34 Despite the opposition, 
the bill was passed maintaining this distinction.

When finally passed by the legislature, the Indian Extradition Act, 1962 was divided 
into 5 chapters, Chapter I and Chapter V were essentially miscellaneous in nature, with 
Chapter I providing the definitions35 and applicability of the Act36 whilst Chapter V inter 
alia providing the bail provisions37 and bars to extradition.38 Chapter I in the unamended act 
provided a definition of Commonwealth countries which was to be read with a schedule of 
Commonwealth countries.39 Similarly, the unamended act, defined an extradition offence 
as being either mentioned in the extradition treaty between India and the requesting state, 
or as being included in Schedule II. 

30 Lok Sabha Debates 17 August 1961 vol LVI No 8, 2846.
31 ibid 2856, 2864, 2868, 2874.
32 ibid 2856.
33 ibid 2864.
34 ibid 2868.
35 Extradition Act 1962, s 2 [Unamended Act].
36 Extradition Act 1962, s 3 [Unamended Act].
37 Extradition Act 1962, s 25 [Unamended Act].
38 Extradition Act 1962, s 31 [Unamended Act].
39 Extradition Act 1962, s 2(a) read with Schedule I [Unamended Act].
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Chapter V contained the miscellaneous provisions, with Section 31 of the Act 
providing the standard bars to extradition such as political offence,40 passage of time,41 
and specialty.42 Section 32 which is immediately subsequent, was introduced by the Joint 
Committee as it felt that the bars to extradition should apply to foreign states as well as 
to a Commonwealth country, regardless of the method of extradition viz. Chapter II or 
Chapter III.43 Unfortunately, the Joint Committee has given no inkling as to what propelled 
it to make this recommendation. One hypothesis is that the Joint Committee felt that all 
extradition should be within the prism of human rights law and in terms of the constitutional 
guarantees in India.  Alternatively, perhaps it was felt by the Joint Committee that the 
privileges afforded to the Commonwealth countries must be within reason, and keeping 
in mind the distrust of the Commonwealth countries expressed, felt that the discretion 
to refuse extradition by the application of the bars should be retained. Nevertheless, the 
application of Section 31 to extraditions under Chapter III provides an important safeguard 
even today. 

Chapter II provides the method of extradition where the country is not a Commonwealth 
country with whom India has an extradition arrangement or is some other foreign country, 
in which case the Magistrate is required to assess whether a prima facie case is made out 
in support of the extradition request.44 The requirement of assessing a prima facie case is in 
addition to assessing whether the bars of extradition under Section 31 of the Act prohibit 
the extradition.45 

Chapter III provides the endorsed warrant system of extradition that is applicable to 
Commonwealth countries with whom India has extradition arrangements. It is a substantially 
expedited and streamlined method of extradition that dispenses with the requirement of 
assessing the existence of a prima facie case and narrows the Magistrate’s inquiry into 
simply whether there is a duly authenticated warrant.46 However, as was mentioned earlier, 
whether the bars to extradition apply is a matter of inquiry by the Magistrate even in the 
endorsed warrant system of extradition.47 

B. The Amendment Of 1993 

In 1993, the Act was substantially amended, with the entire distinction between 
Commonwealth countries and other foreign countries being foregone. Whilst the debate 
largely focused on the implementation of the Act and the various failures of the Government 

40 Extradition Act 1962, s 31(a) [Unamended Act].
41 Extradition Act 1962, s 31(b) [Unamended Act].
42 Extradition Act 1962, s 31(c) [Unamended Act].
43 (n 28).
44 Extradition Act 1962, s 17 [Unamended Act].
45 Extradition Act 1962, s 32 [Unamended Act].
46 Extradition Act 1962, s 7 [Unamended Act].
47 Extradition Act 1962, s 32 [Unamended Act].
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in bringing back offenders, such as Dawood Ibrahim, the Memon Brothers, Win Chadha 
etc,48 the ostensible justification put forward by the government of the day for the wide-
ranging changes was:

The Amendments proposed to the Extradition Act, which I am urging this 
hon. House at this time to consider and pass, are aimed at enlarging the 
legislative basis and framework of our extradition law to enable us fully 
and effectively implement the treaties we concluded recently and may 
conclude in future even with countries adopting different legal systems. 
These amendments would also enable us to implement obligations we 
undertake as a party to international and regional conventions.49

I would like to state in this regard that an amendment has been brought 
to strengthen the earlier Extradition treaty Bill and to bring terrorism 
and other such activities under its purview. It is a comprehensive Bill. It 
empowers the Government to make some more addition in the existing 
treaties and to enter into fresh treaties with other countries with which 
we do not have any treaty. This is the main intention to bring this Bill.50

The 1993 Amendment, for its part, completely obliterated the distinction between 
Commonwealth and other foreign countries.51 This substantially amended the structure 
of the Extradition Act, 1962 and essentially converted the Act, into providing two modes 
of extradition one being the Magistrate assessing a prima facie case as contemplated in 
Chapter II and the other being the endorsed warrant method system as contemplated in 
Chapter III. The 1993 Amendment has thus accepted the distinction between foreign 
countries and Commonwealth nations as being arbitrary and without reason, which was 
the criticism levelled against the Act when it was initially introduced in 1962. 

As is clear from the debates when this drastic change was pitched to Parliament, it 
was brought in order to allow the executive greater flexibility in negotiation and to 
effectively implement international arrangements. Despite the 1993 Amendment granting 
this longstanding request by the executive, over the years, for reasons best known to it, 
the Government of India has relegated the endorsed warrant system as contemplated in 
Chapter III to a vault to which it has lost the keys.  Chapter III has been implemented with 
a mind-numbing lack of imagination over the years, as is explained in the next section. 

C. Post Amendment Implementation Of the Extradition Act, 1962 

In November 2019, the Indian Government claimed that it had executed extradition 
treaties with fifty (50) countries and had entered into extradition arrangements with 11 

48 Lok Sabha Debates 28 August 1993 vol XXV No 24, 121-128.
49 Lok Sabha Debates 28 August 1993 vol XXV No 24, 120.
50 Lok Sabha Debates 28 August 1993 vol XXV No 24, 132.
51 Extradition (Amendment) Act 1993, s 3.
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more countries.52 Extradition arrangements are essentially the notification of a country as 
one to which the Extradition Act, 1962 applies.53 Of these 50 countries, treaties with only 
43 countries have been uploaded on the website of the Ministry of External Affairs.54 Seeing 
as these are international agreements entered by the Union of India, the fact that they are 
not immediately available in the public domain is certainly a matter of some concern. 

Keeping that aside, this is also an incredibly small number of countries with which 
extradition treaties have been entered into, with all of 4 new treaties between 2015 and 
2018.55 In comparison, prior to the Bilateral Investment Treaty Model Text of 2015, India 
had entered into 83 bilateral investment treaties within a 20-year period between 1993 and 
2013.56 Thus the speed at which India has entered into extradition arrangements or treaties 
has been less than inspiring. The Government would do well to adopt a model extradition 
treaty so as to facilitate faster diplomatic negotiations and obviate the need for bureaucrats 
or politicians to reinvent the wheel every time a new extradition treaty is negotiated. There 
already exists the UN Model Treaty on Extradition which was adopted by the General 
Assembly Resolution 45/116.57 However, much like in the case of the Bilateral Investment 
Treaties, a reference should be made to the Law Commission of India for creating a model 
treaty that would account for the realities of India.58

In any event, out of the 43 countries, the treaties of which are in the public domain, the 
Government of India has notified only 10 countries to whom Chapter III of the Extradition 
Act, 1962 applies. Despite having urged Parliament to amend the Act in 1993 so as to 
provide it with greater flexibility to enter into treaties, the executive appears to have been 
particularly reticent in using the Chapter III mechanism. A list of the countries notified by 
India are given below: 

S. No. Country Name Year of Treaty Year of Notification

1. Bhutan (Article 6) 1996 1997

52 Rajya Sabha Debates, Unstarred Question No 1164 (28 November 2019).
53 India has entered into extradition arrangements with 11 countries, of which the basis for 

agreements with two countries viz. Italy and Croatia is the United Nations Convention against 
Illicit Traffic in Narcotic Drugs and Psychotropic Substances (adopted 20 December 1988, 
entered into force 11 November 1990) 1582 UNTS 95.

54 Ministry of External Affairs, ‘Countries with which India has Extradition Treaties/Arrangements’ 
<https://mea.gov.in/leta.htm> accessed 17 August 2021. According to a response received by 
the authors on 15 September 2020 under the Right to Information Act, 2005, the Ministry of 
External Affairs is the ministry responsible for administering extradition treaties.

55 Lok Sabha Debates, Unstarred Question No 2528 (26 December 2018).
56 United Nations Conference on Trade and Development, ‘International Investment Agreements 

Navigator: India’ (Investment Policy Hub, 29 October 2020) <https://investmentpolicy.unctad.
org/international-investment-agreements/countries/96/india> accessed 17 August 2021. 

57 UNGA Model Treaty on Extradition Res 45/116 (3 April 1991).
58 Law Commission of India, Analysis of the 2015 Draft Model Indian Bilateral Investment Treaty 

(Law Com No 260, 2015).

https://mea.gov.in/leta.htm
https://investmentpolicy.unctad.org/international-investment-agreements/countries/96/india
https://investmentpolicy.unctad.org/international-investment-agreements/countries/96/india


38 NLUD Journal of Legal Studies Vol. III

2. Bangladesh (Article 10) 2013 2016
3. Azerbaijan (Article 7) 2013 2017
4. France (Article 9/10) 2003 2007
5. Germany (Article 12/13) 2001 2004
6. Mongolia (Article 10) 2001 2004
7. Russia (Article 9) 1998 2000
8. Spain (Article 12) 2002 2003
9. Turkey (Article 14) 2001 2004
10. Uzbekistan. (Article 9) 2000 2002

Figure No. 1: List of Countries notified under Chapter III of the Extradition Act, 1962

A review of the 10 countries chosen by the Government of India reveals no discernible 
logic at first or second glance. These are neither countries from whom India regularly seeks 
high profile extraditions such as the United Kingdom,59 the United States, Canada or the 
United Arab Emirates, nor are these countries that are contiguous to India, such as Nepal or 
Sri Lanka. For that matter, these are not even Commonwealth countries. Further, the choice 
of countries does not reveal other commonalities so as to identify a pattern. For instance, 
there is no commonality of legal values shared between these countries nor is there any 
uniformity in terms of their status of development. 

A request made under the Right to Information Act, 2005 (‘RTI’) by the authors in 2020 
reveals that the Government of India has not collated any data in terms of the number of 
requests made and received from countries, and the success of those requests. Simply put, 
the Government does not record the relative success it has vis-á-vis particular countries 
which means there is no objective record of good and bad extradition partners. This is a 
rather candid admission that the decision to notify a country to whom Chapter III applies is 
entirely whimsical and certainly not one driven by logic or rationale. A constitution bench 
of the Supreme Court in Justice KS Puttaswamy v. Union of India has noted the importance 
of studies, in order to assess ground realities before creating legal regimes.60 This is advice 
that the Government would do well to apply itself to.

There are certain basic factors which would appear certainly obvious to any lay 
observer.  One factor would be to notify countries that are the subject matter of regular 
requests for extradition, such as the United Arab Emirates, the United States and the United 
Kingdom. Another would be to notify countries which are geographically contiguous with 
India such Sri Lanka and Nepal. Similarly, countries which have large Indian populations 
should also be a priority, as they would be obvious choices for people fleeing from law 
enforcement agencies in India. Naturally, countries with whom diplomatic ties are strained 
cannot be the subject matter of notification under Chapter III as the status should be seen 

59 Lok Sabha Debates, Unstarred Question No 2842 (2 August 2017).
60 (2019) 1 SCC 1 [496]. 
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as a reward for good diplomatic relations. Whilst the factors are seemingly obvious, a 
pragmatic and dynamic approach by the Government of India is a fundamental requirement 
to make Chapter III of the Indian Extradition Act effective. 

The effective implementation of Chapter III of the Indian Extradition Act would create a 
streamlined and expedited extradition regime which dispenses with the onerous requirement 
of proving a prima facie case. Using this new and improved regime as a bargaining tool, 
the Government of India could negotiate more treaties with foreign countries and also seek 
enhanced access with existing extradition partners. 

III. KeePInG UP wItH tHe joneses

Unlike India, the United Kingdom in 2003 had completely rehauled its extradition 
regime as it felt that extradition in the country was a time-consuming process and often 
abused by high profile fugitives.61 As was mentioned in the introduction, the United 
Kingdom provides an important common law comparison aside from being one of 
India’s inspirations in so far as the regime of extradition law is concerned. In terms of 
current priorities, the country is the recipient of some of the most high profile requests 
for extradition by India.62 Whilst the specifics are largely the same in as much as the bars 
of extradition are largely reflective of international law, the Extradition Act, 2003 (‘UK 
Extradition Act’) provides an important structural guide for the purposes of reorganising 
the Indian extradition regime. 

The UK Extradition Act is divided into two categories viz. Category I countries and 
Category II countries. The Category I countries are those countries which administer the 
European Arrest Warrant regime (‘EAW Regime’) and are all perforce geographically 
closely located to the United Kingdom.63 The EAW Regime seemingly replicates the 
Chapter III method of extradition viz. the endorsed warrant regime.64 However, it is 
important to note that the EAW Regime is not described as a regime of extradition in the 
Council Framework Decision of 13 June 2002 on the European arrest warrant and the 
surrender procedures between the Member States (‘Council Decision’)65 but rather as a 
system of surrender between judicial authorities.66 

61 Raj Joshi and Brian Gibbins, ‘Reform of United Kingdom Extradition Law’ (2003) 51(5) US 
Attorneys’ Bulletin 51.

62 Lok Sabha Debates, Unstarred Question No 2842 (2 August 2017).
63 Home Office, ‘Guidance Extradition: processes and review’ (Government of UK, 26 March 

2013). 
64 Joshi and Gibbins (n 61) 51, 52;  Colin Warbrick, ‘Recent Developments In UK Extradition Law’ 

(2007) 56(1) ICLQ 199, 200.
65 Council Framework Decision 2002/584 on the European Arrest Warrant and Surrender 

Procedures between Member States (entered into force 13 June 2002) 2002/584/JHA.
66 Charlotte Glaer and Kevin Roberts, ‘European Union: UK–EU Extradition Arrangements Post 

Brexit’ (Mondaq, 31 August 2020) <https://www.mondaq.com/uk/human-rights/980570/ukeu-
extradition-arrangements-post-brexit> accessed 17 August 2021.

https://www.mondaq.com/uk/human-rights/980570/ukeu-extradition-arrangements-post-brexit
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Apart from the EAW Regime, the UK Extradition Act also contemplates a Magistrate 
driven method of extradition for the Category II countries. The Category II countries are 
further subdivided into Part A and Part B countries,67 where the Part A countries are not 
required to show a prima facie case in support of their extradition requests. India at present 
falls in Part B of the Category II countries and as a consequence is required to establish a 
prima facie case in support of its extradition requests.68 The structure of the UK Extradition 
Act therefore really contemplates three streams for extradition; one, the endorsed warrant 
system, two, the magistrate assessment without the requirement for establishing a prima 
facie case and three the magistrate assessment with the requirement for establishing a 
prima facie case. The overarching rationale for deciding which category a country falls 
into is ‘close diplomatic relations and being trusted extradition partners’.69 

The EAW Regime has proved to be an incredibly efficient method for extradition. As 
one commentator has pointed out, under the EAW Regime, it took just over 50 days to 
extradite Hussain Osman from Italy to the United Kingdom in 2005.  In contradistinction, 
prior to the introduction of the EAW Regime, under the previous extradition laws between 
the United Kingdom and European Union member states, it took ten years to extradite 
Rachid Ramda from the United Kingdom to France. Both Osman and Ramda were terror 
suspects and accused of having planned bombings.70 Between 2009 and 2017 a total of 
82,242 extradition requests were made to the United Kingdom under the EAW Regime, 
which resulted in 13,390 arrests. Over the same period, the United Kingdom made 2,229 
extradition requests under the EAW Regime, leading to 1,411 arrests.71 It was perhaps this 
efficiency in the system that resulted in the United Kingdom negotiating an extradition 
scheme with the European Union post Brexit that mimics the architecture of the EAW 
Regime with a significant amount of the wording in Part 3 of the EU–UK Trade and 
Cooperation Agreement (‘Trade and Cooperation Agreement’) being almost identical to 
that contained in the EAW Regime.72

Although, naturally, the efficiency of the EAW Regime is in part attributable to the 
unique structure of the European Union, Chapter III can in some part mimic this success if 
implemented effectively. Importantly, the EAW Regime creates two safeguards that India 
would do well to import into Chapter III of the Indian Extradition Act. Firstly, that the 

67 Warbrick (n 64).
68 For a detailed explanation on the UK Extradition Act 2003, see, Dayan Krishnan and Sanjeevi 

Seshadri, ‘The Extraordinary Exoneration of Ravi Shankaran and Raymond Varley: A Comment 
on India – United Kingdom Extradition’ (2018) 5 NLUD SLJ 26, 30. 

69 Edward Grance and Rebecca Niblock, Extradition Law: A Practitioners Guide (2nd edn, Legal 
Action Group 2015) 8.

70 Glaer and Roberts (n 66).
71 ibid.
72 Tony Woodcock and Alex Logier, ‘Post-Brexit UK / EU extradition arrangements: Business 

as usual?’ (Lexology, 15 February 2021) <https://www.lexology.com/library/detail.
aspx?g=e58bae6a-2e04-4141-b2ac-dbb6f9376ac7> accessed 17 August 2021.
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warrant will only be issued by a judicial authority in the requesting state73 and second 
the warrant will be certified for proportionality. The issue of proportionality was a long-
standing issue in the context of the EAW Regime and was the only negative articulated in 
the 2011 Review of the United Kingdom’s extradition regime.74 To remedy this, the National 
Crime Agency of the United Kingdom has now been entrusted with the responsibility of 
certifying the warrants for proportionality viz. that extradition for such an offence would 
not be disproportionate for instance, minor criminal damage such as breaking a window, or 
minor road traffic or driving offences etc.75

IV. ConClUsIon

Extradition is not merely a matter of political rhetoric; it is a matter of law. Reciprocity 
in extradition is a fundamental tool. One of the internationally accepted, effective and 
successful modes of extradition has been the endorsed warrant system that was successfully 
instituted in the EAW Regime amongst the Category I countries under the UK Extradition 
Act.76 The Indian Extradition Act contemplates the endorsed warrant regime, however 
strangely the same has not been meaningfully implemented. Whilst the authors don’t want 
to attribute motives, to be sure this is only because they are not able to back it up with 
evidence. It is unclear why a government would spend millions on legal battles for the likes 
of Shankaran, Mallya, Varley and Nirav Modi when all it required was a notification under 
Chapter III of the Indian Extradition Act and to seek similar reciprocity from the countries 
so notified basis diplomatic overtures, thus paving the way for an endorsed warrant system 
rather than going through the elaborate exercise of establishing a prima facie case. 

In order to create a more robust regime of extradition, India needs to make effective 
choices in terms of its extradition partners. The first and foremost priority of the 
government should be to increase the number of countries with whom it has extradition 
treaties. A model treaty which provides a basic format for negotiation will certainly hasten 
this process. Additionally, effective implementation of the Chapter III regime would allow 
for it to be used as a bargaining chip so as to diplomatically negotiate access to similarly 
expedited regimes in partner countries. The second priority is that the Chapter III method 
of extradition requires to be implemented more effectively, with the Government of India 
notifying as extradition partners those countries with whom India shares common values 
inter alia, and from whom extradition is regularly sought such as the United Kingdom and 
the United Arab Emirates. The third concern is that Chapter III requires greater legislative 

73 (n 65) art 6.
74 Home Office, A Review of the United Kingdom’s Extradition Arrangements (Review Panel 

Report, 2011).
75 Edward Grance and Rebecca Niblock, Extradition Law: A Practitioners Guide (2nd edn, Legal 

Action Group 2015) 18. Section 21A of the UK Extradition Act provides a proportionality 
assessment before the Magistrate as well.

76 The UK Extradition Act 2003 also contemplates Category II countries where the prima facie 
requirement is dispensed with. 
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guidance on the meaning of a duly authenticated warrant, so as to allow Magistrates to 
meaningfully apply the bars to extradition in terms of Section 31 of the Extradition Act, 
1962. Fourthly, India must import some of the safeguards that are available in the EAW 
Regime into Chapter III, viz. that the warrant will be issued only by a judicial authority in 
the requesting state and that there will be an assessment of proportionality in India to assess 
whether extradition is warranted in a case of that nature. The assessment of proportionality 
can even be done by the executive at the stage of endorsing the warrant, however, legislative 
amendments will be required for that.

The need for a drastic improvement in India’s extradition relations cannot be 
understated. In the context of the United Kingdom, one might be tempted into a false 
sense of complacency on account of the recent successes in relation to the extraditions 
of Vijay Mallya and Nirav Modi. That being said, seeing as how neither have in fact 
been surrendered to India at the time of writing this article, one would advise caution in 
optimism. In any event, as is clear from recent judgements, India remains subject to the 
vagaries of the English judicial process and the need to diplomatically negotiate its way 
into Part of A of the Category II nations a pressing matter.77 An efficient implementation of 
Chapter III of the Indian Extradition Act and the notification of the United Kingdom under 
Chapter III would certainly make India’s entry into Part A of the UK Extradition Act’s 
Category II nations easier. 

Indian extradition has had a rather elaborate past, stretching more than a century. The 
Extradition Act, 1962 has itself been around for most of independent India’s history, yet the 
fundamental structural changes required to make its implementation more effective are not 
even on the horizon of discussion. Any discussions on changing the regime invariably end 
up being two strangers, waiting endlessly, for the arrival of Godot.

77 Government of India v Arti Dhir & Anr [2020] EWHC 200 (Admin).
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