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This article analyses the Indian Supreme Court’s recent decision in the 

case of PASL Wind Solutions Pvt. Ltd. v. GE Power Conversion India Pvt. 

Ltd, which conclusively held that Indian parties can opt for arbitration 

seated outside India in light of the principle of party autonomy. While 

this provided much needed clarity on the issue, the judgment creates 

confusion and controversy in relation to four crucial issues: (1) the tests 

for determining the seat of arbitration and distinguishing between the 

seat and the venue of arbitration; (2) the scope of the proviso to section 

2(2) of the Arbitration and Conciliation Act, 1996; (3) the application 

of the public policy principle that Indian parties cannot derogate from 

Indian substantive law in respect of relationships between themselves; 

and (4) the relevance of the notification requirement under section 44(b) 

of the Arbitration and Conciliation Act, 1996. This article identifies this 

confusion while highlighting possible solutions to effectively address each 

of these issues. It concludes by advocating for legislative intervention 

and the Supreme Court’s cognisance of the controversies created by the 
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meet the expectations of users only via a process of timely review and 

reform.
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I. IntroductIon

Can Indian parties opt for arbitration seated outside India? If yes, then is an award 
rendered in such arbitration enforceable as a foreign award? These ostensibly modest 
questions had vexed the Indian courts for a long time. In PASL Wind Solutions Pvt. Ltd. 
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v. GE Power Conversion India Pvt. Ltd. (‘PASL’),1 the Supreme Court unequivocally 
answered these questions in the affirmative. The decision provided much needed clarity 
and reinforced the primacy of party autonomy under Indian law. It also affirmed the 
pro-arbitration stance of the Supreme Court. Predictably, the decision has been widely 
appreciated by lawyers and arbitration users.2

While the decision in PASL settled all doubts over Indian parties opting for arbitration 
seated outside India, it nonetheless created confusion and controversy in relation to certain 
crucial issues. This article examines these issues to identify the confusion and controversy 
created by the decision in PASL and offers possible solutions to effectively address the 
same. This article, however, begins by briefly examining the decision in PASL in relation 
to the issue of Indian parties opting for arbitration seated outside India to provide a more 
complete perspective. 

II. AddressIng the Issue of IndIAn PArtIes oPtIng  
for ArbItrAtIon seAted outsIde IndIA

The decision in PASL was preceded by a period of rampant confusion over the issue of 
Indian parties opting for arbitration seated outside India. Different High Courts had adopted 
opposing positions based on one of two conflicting views expressed by the Supreme Court. 
On the one hand, the Madhya Pradesh High Court in Sasan Power Ltd. v. North American 

Coal Corporation India Pvt. Ltd (‘Sasan I’),3 the Delhi High Court in GMR Energy Ltd. v. 

Doosan Power Systems India Pvt. Ltd. & Ors (‘GMR’)4 and the Gujarat High Court in GE 

Power Conversion India Pvt. Ltd. v. PASL Wind Solutions Pvt. Ltd.5 had followed the view 
expressed by the Supreme Court in Atlas Export Industries v. Kotak & Co. (‘Atlas’),6 and 
held that Indian parties could opt for arbitration seated outside India. On the other hand, 
the Bombay High Court in Seven Islands Shipping Ltd. v. SAH Petroleums Ltd. (‘Seven 

Islands’)7 and Addhar Mercantile Pvt. Ltd. v. Shree Jagdamba Agrico Exports Pvt. Ltd. 

1 PASL Wind Solutions Pvt. Ltd. v GE Power Conversion India Pvt. Ltd. Civil Appeal No. 1647 of 
2021.

2 See Shaneen Parikh, Shalaka Patil, and Surya Karan Sambyal, ‘Party Autonomy Reigns 
Supreme: The Indian Supreme Court Rules that Two Indian Parties Can Choose a Foreign Seat of 
Arbitration’ (Kluwer Arbitration Blog, 19 May 2021) <http://arbitrationblog.kluwerarbitration.
com/2021/05/19/party-autonomy-reigns-supreme-the-indian-supreme-court-rules-that-two-
indian-parties-can-choose-a-foreign-seat-of-arbitration/> accessed 10 August 2021.

3 Sasan Power Ltd. v North American Coal Corporation India Pvt. Ltd. 2015 SCC OnLine MP 
7417.

4 GMR Energy Ltd. v Doosan Power Systems India Pvt. Ltd. & Ors. 2017 SCC OnLine Del 11625. 
See Dholi Spintex Pvt. Ltd. v Louis Dreyfus Company India Pvt. Ltd. 2020 SCC OnLine Del 
1476.

5 GE Power Conversion India Pvt. Ltd. v PASL Wind Solutions Pvt. Ltd. MANU/GJ/1345/2020.
6 Atlas Export Industries v Kotak & Co. (1999) 7 SCC 61.
7 Seven Islands Shipping Ltd. v SAH Petroleums Ltd. MANU/MH/1874/2012.
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(‘Addhar’)8 had followed the view expressed by the Supreme Court in TDM Infrastructure 

Pvt. Ltd. v. UE Development India Pvt. Ltd (‘TDM’)9 and held that Indian parties could 
not opt for arbitration seated outside India since it amounted to derogation from Indian 
law. In addition to this, Parliament surprisingly failed to address this issue as part of its 
sweeping reform10 of Indian arbitration law, and the Supreme Court passed up a convenient 
opportunity to resolve this question while deciding the appeal11 from the decision in Sasan 

I – all of which created further confusion. 

The decision in PASL conclusively resolved this confusion. The Supreme Court affirmed 
its previous view in Atlas and endorsed the decisions in Sasan I and GMR.12 It further held 
that there was no bar under public policy for Indian parties opting for arbitration seated 
outside India since: 

[T]here is no clear and undeniable harm caused to the public in permitting 
two Indian nationals to avail of a challenge procedure of a foreign 
country when, after a foreign award passes muster under that procedure, 
its enforcement can be resisted in India on the grounds contained in 
section 48 of the Arbitration Act, which includes the foreign award being 
contrary to the public policy of India.13 

Based on the above analysis, the Supreme Court held that Indian parties could opt 
for arbitration seated outside India in light of the principle of party autonomy which was 
‘the brooding and guiding spirit of arbitration’.14 The Supreme Court also held that an 
award rendered in such arbitration would be enforceable as a foreign award since Chapter 
I of Part II of the Arbitration and Conciliation Act, 1996 (‘A&C Act’), which deals with 

8 Addhar Mercantile Pvt. Ltd. v Shree Jagdamba Agrico Exports Pvt. Ltd. 2015 SCC OnLine Bom 
7752.

9 TDM Infrastructure Pvt. Ltd. v UE Development India Pvt. Ltd. (2008) 14 SCC 271. The 
decision in TDM was given by a single judge hearing an application for the appointment of an 
arbitrator. Such a decision, while being a decision of a judicial authority, is not considered as a 
decision of a ‘court’ and does not constitute binding precedent (see State of West Bengal & Ors. v 
Associated Contractors (2015) 1 SCC 32). It may be noted that the Arbitration and Conciliation 
(Amendment) Act, 2015 has done away with this unusual statutory scheme and all applications 
are now heard by a ‘court’ as opposed to a judicial authority.

10 See Arbitration and Conciliation (Amendment) Act, 2015 and the Arbitration and Conciliation 
(Amendment) Act, 2019.

11 Sasan Power Ltd. v North American Coal Corporation India Pvt. Ltd. (2016) 10 SCC 813 
(‘Sasan II’).

12 PASL (n 1) [27], [28] and [30] (for Atlas), [33] (for Sasan I), and [36] (for GMR). In respect of 
the decision in TDM, the Supreme Court concluded that such decision was not binding precedent 
since it was a decision given by a single judge (see n 9) and such decision was distinguishable 
since it was given in the context of deciding jurisdiction in an application for the appointment of 
an arbitrator (see [33], [36]). As a result, the Supreme Court also overruled the decisions in Seven 
Islands and Addhar (see [36]).

13 PASL (n 1) [59].
14 ibid [60]-[61].
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enforcement of foreign awards under the New York Convention,15 is ‘party-neutral, having 
reference to the place at which the award is made’.16

III. confusIon And controversy

By prioritising party autonomy, adopting a disciplined understanding of public policy 
and following the letter and the spirit of the New York Convention, the Supreme Court 
in PASL settled all doubts over Indian parties opting for arbitration seated outside India. 
However, the decision in PASL nonetheless created confusion and controversy in relation to 
four crucial issues. These issues are: (1) the tests for determining the seat of arbitration and 
distinguishing between the seat and the venue of arbitration; (2) the scope of the proviso 
to section 2(2) of the A&C Act; (3) the application of the public policy principle that 
Indian parties cannot derogate from Indian substantive law in respect of their relationships 
between themselves; and (4) the relevance of the notification requirement under section 
44(b) of the A&C Act. This article shall now examine the above-noted issues to identify 
the confusion and controversy created by the decision in PASL and offer possible solutions 
to effectively address the same.

(1) Tests for Determining The Seat of Arbitration and Distinguishing between The 

Seat and The Venue of Arbitration

The first issue pertains to determining the seat of arbitration and distinguishing between 
the seat and the venue of arbitration. The task of determining the seat of arbitration requires 
a court or arbitral tribunal to examine the arbitration agreement and the main contract to 
ascertain whether the parties have chosen the seat of arbitration. For example, consider a 
contract that contains an arbitration agreement which does not explicitly specify the seat 
of arbitration, but instead stipulates that ‘the courts of Delhi shall exercise jurisdiction’. In 
such a case, a court or arbitral tribunal must ascertain whether Delhi has been implicitly 
chosen by the parties as the seat of arbitration. In contrast, the task of distinguishing between 
the seat and the venue of arbitration requires a court or arbitral tribunal to examine the 
arbitration agreement to ascertain whether the place identified in the arbitration agreement 
is the seat or the venue of arbitration. For example, consider a contract that contains an 
arbitration agreement which stipulates that ‘the arbitration proceedings shall be held in 
Mumbai or wherever convenient for the parties’. In such a case, a court or arbitral tribunal 
must ascertain whether Mumbai is the seat or the venue of arbitration. The two tasks are 
notionally distinct, but if the seat of arbitration is disputed on the basis that the purported 
seat is merely the venue of arbitration, then the two tasks tend to overlap.

In PASL, the Supreme Court had to decide whether the arbitral tribunal had correctly 
ruled that the seat of arbitration was Zurich. The appellant contended that the seat of 
arbitration had to be determined by applying the ‘closest connection’ test prescribed in 

15 The Convention on the Recognition and Enforcement of Foreign Arbitral Awards, 1958.
16 PASL (n 1) [25]-[26].
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Enercon (India) Ltd. & Ors. v Enercon GmbH & Anr. (‘Enercon’),17 as per which the 
seat of arbitration had to be Mumbai ‘since every factor connected the arbitration in the 
present case to India, with no foreign element involved’.18 The respondent countered that 
the ‘closest connection’ test could be applied only if the seat of arbitration could not be 
determined otherwise, and this was not the case here since: (i) the arbitration agreement 
designated Zurich as the seat of arbitration, (ii) the arbitral tribunal had concluded that 
Zurich was the seat of arbitration, and (iii) both parties had accepted this position.19 

The Supreme Court accepted the argument of the respondent and decided that the seat 
of arbitration was Zurich. It adopted a two-step analysis to justify this decision. First, it 
examined the arbitration agreement20 and held that the language used therein (‘resolved 
by Arbitration in Zurich… in accordance with the Rules of Conciliation and Arbitration 
of the International Chamber of Commerce’) indicated that the parties had chosen Zurich 
as the seat of arbitration.21 In support of this conclusion, the Supreme Court heavily and 
exclusively relied on its recent decision in Mankastu Impex Pvt. Ltd. v. Airvisual Ltd. 

(‘Mankastu’).22 It asserted that the language of the arbitration agreement in Mankastu 

(‘resolved by arbitration administered in Hong Kong’) was comparable to the language 
of the arbitration agreement in the present case. Therefore the conclusion in Mankastu, 

that Hong Kong was the seat of arbitration, should also be adopted in the present case to 
conclude that Zurich was the seat of arbitration.23 It reinforced this conclusion by referring 
to the fact that both parties had accepted the decision of the arbitral tribunal that Zurich 
was the seat of arbitration.24 

Second, it held that the ‘closest connection’ test could be applied only ‘if it is unclear 
that a seat has been designated either by the parties or by the tribunal’, and this was not the 
case here since ‘the seat has clearly been designated both by the parties and by the tribunal, 
and has been accepted by both the parties’.25 It asserted that the ‘closest connection’ test 
had been applied in Enercon ‘only because the arbitration clause therein provided that 
London was the “venue” and not the seat’, and therefore, it had been held in Enercon that 

17 Enercon (India) Ltd. & Ors. v Enercon GmbH & Anr. (2014) 5 SCC 1.
18 PASL (n 1) [4.8]. It should be noted that the appellant had argued before the arbitral tribunal that 

Zurich was the seat of arbitration but adopted the opposite position before the Indian courts.
19 ibid (n 1) [5.8].
20 The arbitration agreement provided as follows: ‘In case no settlement can be reached through 

negotiations, all disputes, controversies or differences shall be referred to and finally resolved 
by Arbitration in Zurich in the English language, in accordance with the Rules of Conciliation 
and Arbitration of the International Chamber of Commerce, which Rules are deemed to be 
incorporated by reference into this clause. The Arbitration Award shall be final and binding on 
both the parties.’

21 PASL (n 1) [7].
22 Mankastu Impex Pvt. Ltd. v Airvisual Ltd. (2020) 5 SCC 399.
23 PASL (n 1) [7].
24 ibid [8].
25 ibid [9].
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‘given the various factors connecting the dispute to India and the absence of any factors 
connecting it to England, on the facts of that case, there was no necessity to regard London 
as the seat when it was, in fact, only the venue’.26 

While the decision that Zurich was the seat of arbitration is undoubtedly sound, the 
analysis adopted by the Supreme Court was, with all due respect, deeply flawed. The 
Supreme Court erred by relying on Mankastu and further erred by affirming the ‘closest 
connection’ test without considering its suitability as a test for determining the seat of 
arbitration.

i) Reliance on Mankastu

As noted above, the Supreme Court heavily and exclusively relied on Mankastu and 
asserted that the language of the arbitration agreement in Mankastu was comparable to 
the language of the arbitration agreement in the present case. However, the arbitration 
agreement in Mankastu provided that arbitration was to be ‘administered’ in Hong 
Kong and contained two separate references to Hong Kong (‘resolved by arbitration 
administered in Hong Kong’ and ‘[t]he place of arbitration shall be Hong Kong’). Thus, 
the language of such arbitration agreement was clearly not comparable to the language of 
the arbitration agreement in the present case which did not specify that arbitration was to 
be ‘administered’ in Zurich and contained only a single reference to Zurich (‘resolved by 
Arbitration in Zurich’). 

Further, in Mankastu, the Supreme Court held that designating a specific place as 
the place of arbitration did not by itself indicate that such place had been chosen as the 
seat of arbitration and further indicia were required to demonstrate this.27 The arbitration 
agreement in Mankastu designated Hong Kong as the place of arbitration (‘[t]he place 
of arbitration shall be Hong Kong’) but further stipulated that the arbitration shall be 
administered in Hong Kong (‘resolved by arbitration administered in Hong Kong’). In light 
of this stipulation, the Supreme Court concluded that the reference to Hong Kong ‘[was] not 
a simple reference as the “venue”… [but] for final resolution by arbitration administered in 
Hong Kong’ and such stipulation ‘clearly suggest[ed] that the parties have agreed that the 
arbitration be seated at Hong Kong and that laws of Hong Kong shall govern the arbitration 
proceedings as well as have power of judicial review over the arbitration award’.28 It noted 
that such stipulation ‘is an indicia that the seat of arbitration is at Hong Kong’.29 The 
analysis in Mankastu directly contradicts the analysis adopted in PASL where the Supreme 
Court held that designating Zurich as the place of arbitration (‘resolved by Arbitration in 
Zurich’) indicated that Zurich had been chosen as the seat of arbitration. If the analysis in 
Mankastu had been applied to the facts in PASL, then Zurich would be considered as the 

26 ibid.
27 Mankastu (n 22) [20]-[22].
28 Mankastu (n 22) [21].
29 ibid [22].
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venue of arbitration only since there were no further indicia to demonstrate that Zurich had 
been chosen as the seat of arbitration. 

Clearly, the Supreme Court erred by relying on Mankastu since neither the language of 
the arbitration agreement nor the analysis in Mankastu supported the analysis adopted in 
PASL. However, by relying on Mankastu nonetheless, the Supreme Court created confusion 
over whether designating a specific place as the place of arbitration was sufficient for such 
place to be considered as the seat of arbitration.

If the analysis adopted in PASL is carefully examined, then it becomes apparent that 
the Supreme Court had in fact followed its decision in BGS SGS Soma JV v. NHPC Ltd. 

(‘BGS’)30 which held inter alia that: 

[I]t may be concluded that whenever there is the designation of a 

place of arbitration in an arbitration clause as being the “venue” of 

the arbitration proceedings, the expression “arbitration proceedings” 

would make it clear that the “venue” is really the “seat” of the arbitral 

proceedings, as the aforesaid expression does not include just one or 
more individual or particular hearing, but the arbitration proceedings as 
a whole, including the making of an award at that place. This language 
has to be contrasted with language such as “tribunals are to meet or have 
witnesses, experts or the parties” where only hearings are to take place 
in the “venue”, which may lead to the conclusion, other things being 
equal, that the venue so stated is not the “seat” of arbitral proceedings, 
but only a convenient place of meeting. Further, the fact that the arbitral 

proceedings “shall be held” at a particular venue would also indicate 

that the parties intended to anchor arbitral proceedings to a particular 

place, signifying thereby, that that place is the seat of the arbitral 

proceedings. This, coupled with there being no other significant contrary 
indicia that the stated venue is merely a “venue” and not the “seat” 
of the arbitral proceedings, would then conclusively show that such a 
clause designates a “seat” of the arbitral proceedings. In an international 

context, if a supranational body of rules is to govern the arbitration, this 
would further be an indicia that “the venue”, so stated, would be the seat 
of the arbitral proceedings. In a national context, this would be replaced 
by the Arbitration Act, 1996 as applying to the “stated venue”, which 
then becomes the “seat” for the purposes of arbitration.31 

In BGS, the Supreme Court held that designating a specific place as the place of 
arbitration indicated that such place was the seat of arbitration – unless there existed 
‘significant contrary indicia’ which indicated that such place was the venue of arbitration. 

30 BGS SGS Soma JV v NHPC Ltd. (2020) 4 SCC 234.
31 ibid [82] (emphasis supplied).
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Therefore, contrary to the analysis in Mankastu, there was no necessity for further indicia 

to demonstrate that such place had been chosen as the seat of arbitration. Clearly, the 
analysis adopted in PASL was based on the above analysis in BGS. 

The key question is – why did the Supreme Court rely on Mankastu instead of BGS? 
The answer probably lies in the conflicting views expressed by the Supreme Court in Union 

of India v. Hardy Exploration & Production (India) Inc. (‘Hardy’),32 BGS and Mankastu 
on the issue of distinguishing between the seat and the venue of arbitration.33 Each of these 
decisions was given by a bench of three judges, and therefore, these decisions were binding 
on the three-judge bench in PASL.

In Hardy, the Supreme Court held that designating a specific place as the place of 
arbitration only meant that such place had been chosen as the venue of arbitration and 
the venue could become the seat of arbitration only if ‘something else is added to it as a 
concomitant’.34 

Thereafter, in BGS, the Supreme Court expressed a different view and held that 
designating a specific place as the place of arbitration indicated that such place was the seat 
of arbitration – unless there existed ‘significant contrary indicia’ which indicated that such 
place was the venue of arbitration.35 The Supreme Court prescribed a bright-line test for 
distinguishing between the seat and the venue of arbitration based on this analysis.36 It also 
held that the decision in Hardy was per incuriam since it failed to follow the ‘Shashoua 

principle’37 that had been approved by an earlier five-judge bench decision in Bharat 

Aluminium Co. v. Kaiser Aluminium Technical Services (‘BALCO’).38, 39

Finally, in Mankastu, the Supreme Court held that designating a specific place as the 
place of arbitration did not by itself indicate that such place had been chosen as the seat 

32 Union of India v Hardy Exploration & Production (India) Inc. (2019) 13 SCC 472.
33 Anjali Anchayil and Ashutosh Kumar, ‘Choice of Seat or Venue: Supreme Court of India 

Dithers’ (Kluwer Arbitration Blog, 13 May 2020) <http://arbitrationblog.kluwerarbitration.
com/ 2020/05/13/choice-of-seat-or-venue-supreme-court-of-india-dithers/> accessed 10 August 
2021. 

34 Hardy (n 32) [35].
35 BGS (n 30) [82].
36 ibid.
37 Roger Shashoua & Ors. v Mukesh Sharma [2009] EWHC 957 (Comm) (Shashoua). In Shashoua, 

the English High Court held that the chosen venue (London) was the seat of arbitration because 
the parties had not designated any other place as the seat of arbitration, had chosen a supranational 
body of rules (ICC Rules) to govern the arbitration, and there were no contrary indicia. The 
decision was based on the assumption that London arbitration was ‘a well-known phenomenon 
which is often chosen by foreign nationals with a different law’. This assumption evidently did 
not apply in the Indian context but the Supreme Court in BGS adopted the ‘Shashoua principle’ 
regardless.

38 Bharat Aluminium Co. v Kaiser Aluminium Technical Services (2012) 9 SCC 552.
39 BGS (n 30) [94].



16 NLUD Journal of Legal Studies Vol. III

of arbitration and further indicia were required to demonstrate this.40 The Supreme Court 
seemed to adopt the analysis in Hardy without explicitly disagreeing with BGS, and even 
refused to decide the correctness of the conclusion in BGS that the decision in Hardy was 
per incuriam.41 By choosing this convoluted course of action, the Supreme Court neglected 
to resolve the contradictions between Hardy and BGS and thereby created much uncertainty 
about the correct legal position.

Clearly, Hardy, BGS and Mankastu had created an impossible paradox and needed to 
be reconciled as best possible. In light of this situation, and since BGS had already held 
that the decision in Hardy was per incuriam, the Supreme Court attempted to reconcile 
BGS and Mankastu in PASL by adopting the reasoning in BGS while ostensibly relying 
on Mankastu. This approach sought to discreetly repair the schism created by Hardy, BGS 

and Mankastu – albeit by airbrushing their stark contradictions. While it remains to be 
seen if this approach shall be successful, it appears likely that litigants shall continue to 
rely on BGS and Mankastu to support opposing positions notwithstanding the attempted 
reconciliation in PASL.

ii) Affirming the ‘closest connection’ test

In PASL, the Supreme Court held that the ‘closest connection’ test could be applied to 
determine the seat of arbitration only ‘if it is unclear that a seat has been designated either 
by the parties or by the tribunal’.42 It also asserted that the ‘closest connection’ test had 
been applied in Enercon ‘only because the arbitration clause therein provided that London 
was the “venue” and not the “seat”’.43 

At the outset, it may be noted that the above assessment of Enercon was incorrect. 
While the arbitration agreement in Enercon stated that ‘[t]he venue of the arbitration 
proceedings shall be in London’, the respondents in that case had argued that London 
should be considered as the seat of arbitration.44 The ‘closest connection’ test was applied 
to resolve this dispute and the Supreme Court held that London had been designated as 
the venue of arbitration only and India was the seat of arbitration.45 Therefore, the ‘closest 
connection’ test had been applied to decide whether London had been designated as 
the venue of arbitration and not because London had been designated as the venue of 
arbitration. Clearly, the Supreme Court mistook the outcome of the ‘closest connection’ 
test in Enercon as the condition for the application of such test.

Regardless of this error, the purpose behind confining the ‘closest connection’ test to 

40 Mankastu (n 22) [20]-[22].
41 ibid [13].
42 PASL (n 1) [9].
43 ibid.
44 Enercon (n 17) [62]-[63], [66].
45 ibid [98].
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those cases where ‘it is unclear that a seat has been designated’ was to carve out its field 
of operation and thereby avoid overlap with the tests identified in BGS and/or Mankastu. 
As a result, the tests identified in BGS and/or Mankastu had to be applied first, and if such 
tests indicated that no seat had been designated, only then could the ‘closest connection’ 
test be applied. 

For example, consider an arbitration agreement stipulating that ‘arbitration proceedings 
shall be held in London’. If the tests identified in BGS are applied, then such tests shall 
indicate that London has been designated as the seat of arbitration. Thus, the ‘closest 
connection’ test shall not apply. On the other hand, consider an arbitration agreement 
stipulating that ‘arbitration proceedings may be held in London, Delhi, Singapore or 
wherever convenient to the parties’. If the tests identified in BGS are applied, then such tests 
shall indicate that no seat of arbitration has been designated. Thus, the ‘closest connection’ 
test shall be applied in this scenario to determine the seat of arbitration.

This approach provides much needed clarity and correctly prioritises the interpretation 
of the arbitration agreement over the identification of connecting factors. It also prudently 
sidesteps the evident conflict between Enercon and BGS.46 However, in spite of this 
laudable outcome, the Supreme Court erred at a more fundamental level by affirming the 
‘closest connection’ test without considering its suitability as a test for determining the seat 
of arbitration. 

In Enercon, the Supreme Court initially applied the ‘closest connection’ test on the 
basis that the parties had expressly specified in their arbitration agreement that ‘[t]he 
provisions of the Indian Arbitration and Conciliation Act, 1996 shall apply’ and thereby 
chosen the A&C Act as the curial law and India as the seat of arbitration.47 Thereafter, 
the Supreme Court separately applied the ‘closest connection’ test on the basis of the 

46 In Enercon, the arbitration agreement stated that ‘[t]he venue of the arbitration proceedings 
shall be in London’ and the Supreme Court applied the ‘closest connection’ test to conclude 
that London had been designated as the venue of arbitration. In BGS, the Supreme Court 
followed the ‘Shashoua principle’ and held that ‘whenever there is the designation of a place 
of arbitration in an arbitration clause as being the “venue” of the arbitration proceedings, the 
expression “arbitration proceedings” would make it clear that the “venue” is really the “seat” of 
the arbitral proceedings, as the aforesaid expression does not include just one or more individual 
or particular hearing, but the arbitration proceedings as a whole, including the making of an 
award at that place’. If the analysis in BGS is applied to the facts in Enercon, then London would 
be considered as the seat of arbitration and not just the venue of arbitration. Clearly, Enercon and 
BGS are in direct conflict and cannot apply simultaneously. This approach relegates the ‘closest 
connection’ test to a secondary position and thereby avoids simultaneous application of the tests 
in BGS and the ‘closest connection’ test. 

47 Enercon (n 17) [98]. The Supreme Court held: ‘Applying the closest and the intimate connection 
to arbitration, it would be seen that the parties had agreed that the provisions of the Indian 
Arbitration Act, 1996 would apply to the arbitration proceedings… By choosing that Part I of 
the Indian Arbitration Act, 1996 would apply, the parties have made a choice that the seat of 
arbitration would be in India’.
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‘factors connecting the dispute’ to India and England.48 Therefore, the Supreme Court in 
Enercon did not clearly identify the exact basis for applying the ‘closest connection’ test. 
The Supreme Court also cited the decision of the English High Court in Braes of Doune49 
to justify considering the factors connecting the dispute to a specific place to decide if such 
place is the seat of arbitration. However, in Braes of Doune, the English High Court had 
actually considered the factors connecting the arbitration to a specific place – as opposed 
to the dispute.50 The Supreme Court erred in its understanding of Braes of Doune and 
adopted an altogether different basis for applying the ‘closest connection’ test.

In PASL, the Supreme Court assumed from the outset that the basis for applying the 
‘closest connection’ test was the factors connecting the dispute to a specific place, and 
thereafter decided that the ‘closest connection’ test could be applied to determine the seat 
of arbitration only ‘if it is unclear that a seat has been designated either by the parties or 
by the tribunal’.51 As a result, the Supreme Court affirmed the ‘closest connection’ test but 
wholly neglected to consider its suitability as a test for determining the seat of arbitration. 

If the ‘closest connection’ test is examined further, it becomes evident that it is unsuitable 
as a test for determining the seat of arbitration. The test considers the factors connecting the 
dispute to a specific place to decide if such place is the seat of arbitration.52 This approach 
is patently flawed since the seat of arbitration has no inherent connection to the dispute and 
is chosen specifically to provide a neutral jurisdiction for arbitration. By linking the seat of 
arbitration to the dispute without proper justification, the ‘closest connection’ test is likely 
to produce outcomes that are unexpected or contrary to the intention of the parties.

For example, consider a contract for the supply of goods in India executed by a British 
company and an Indian company which provides for arbitration but does not designate the 

48 ibid [115]. The Supreme Court held as follows: ‘If one has regard to the factors connecting the 
dispute to India and the absence of any factors connecting it to England, the only reasonable 
conclusion is that the parties have chosen London, only as the venue of the arbitration. All the 
other connecting factors would place the seat firmly in India.’

49 Braes of Doune Wind Farm (Scotland) Ltd. v Alfred McAlpine Business Services Ltd. [2008] 
EWHC 426 (TCC) (‘Braes of Doune’).

50 ibid [17].
51 PASL (n 1) [9].
52 This bears a passing resemblance to the ‘closest and most real connection’ test under the common 

law for determining the governing law of a contract in the absence of an express or implied 
choice by the parties. This test considers the factors connecting the underlying transaction to a 
given place or system of law. The contract is governed by the law with which the underlying 
transaction has the ‘closest and most real connection’. See A V Dicey, J H C Morris, and 
Lawrence Collins, Dicey, Morris & Collins: The Conflict of Laws (14th edn, Sweet and Maxwell 
2006) 1539, para 32-005. The same test (albeit termed as the ‘closest connection’ test) is applied 
for determining the governing law of an arbitration agreement in the absence of an express or 
implied choice by the parties. This test considers the factors connecting the arbitration agreement 
to a given place or system of law. The arbitration agreement is governed by the law with which 
the arbitration agreement has the ‘closest connection’ – that is the law of the seat of arbitration. 
See Enka Insaat Ve Sanayi AS v OOO Insurance Company Chubb [2020] UKSC 38 (‘Enka’).
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seat of arbitration. If a dispute arises, then such dispute shall be most closely connected to 
India. Therefore, an application of the ‘closest connection’ test shall result in India being 
considered as the seat of arbitration. However, the parties in this scenario are unlikely to 
have chosen India as the seat of arbitration instead of a neutral jurisdiction. This outcome 
is unexpected and contrary to the likely intention of the parties.

Clearly, due to its flawed approach, the ‘closest connection’ test is unsuitable as a test 
for determining the seat of arbitration. Therefore, instead of affirming this test, the Supreme 
Court should have rejected this test altogether. It should have accepted the interpretation of 
the arbitration agreement and the tests identified in BGS and/or Mankastu as the appropriate 
basis for determining the seat of arbitration and distinguishing between the seat and the 
venue of arbitration. Alternatively, if the Supreme Court deemed the ‘closest connection’ 
test to be relevant, then it should have clarified that the correct approach under this test is 
to consider the factors connecting the arbitration (not the dispute) to a specific place to 
decide if such place is the seat of arbitration – as done by the English High Court in Braes 

of Doune. In this context, it may be noted that the decision in Braes of Doune has been 
justifiably criticised for disregarding party autonomy and promoting ‘forum preference’.53 
These criticisms, by logical extension, are also applicable to the ‘closest connection’ test.

iii) Possible solution

The decision in PASL has created confusion and controversy in relation to the tests 
for determining the seat of arbitration and distinguishing between the seat and the venue 
of arbitration. On the one hand, the Supreme Court affirmed the ‘closest connection’ test 
for determining the seat of arbitration even though this test is unsuitable due to its flawed 
approach. On the other hand, the Supreme Court relied on the decision in Mankastu to 
support its conclusion that Zurich was the seat of arbitration, even though neither the 
language of the arbitration agreement nor the analysis in Mankastu supported the analysis 
adopted in PASL – which ostensibly followed the analysis in BGS. 

The only viable solution to the above issues is for a five-judge bench of the Supreme 
Court to consider these issues afresh. In that scenario, the Supreme Court could either 
reject the ‘closest connection’ test or clarify the correct approach under this test. However, 
due to the ambiguous scope of this test and the significant possibility of misapplication, the 
preferable option here would be to reject the ‘closest connection’ test altogether. Similarly, 
the Supreme Court could decisively resolve the conflict between BGS and Mankastu and 
thereby clarify whether simply designating a specific place as the place of arbitration is 
sufficient for such place to be considered as the seat of arbitration, or whether further 
indicia are required. The preferable option here would be to follow the analysis in BGS 

since it provides greater certainty and clarity.

53 Jonathan Hill, ‘Determining the Seat of an International Arbitration: Party Autonomy and the 
Interpretation of Arbitration Agreements’ (2014) 63(3) The International and Comparative Law 
Quarterly 517, 530-532.
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(2) Scope of The Proviso to Section 2(2) of The A&C Act

The second issue relates to the proviso to section 2(2) of the A&C Act. While section 
2(2) of the A&C Act states that Part I of the A&C Act ‘shall apply where the place of 
arbitration is in India’, the proviso states: 

[S]ubject to an agreement to the contrary, the provisions of section 9, 27 
and clause (b) of sub-section (1) and sub-section (3) of section 37 shall 
also apply to international commercial arbitration, even if the place of 
arbitration is outside India, and an arbitral award made or to be made in 
such place is enforceable and recognised under the provisions of Part II 
of this Act.

As a result, section 2(2) of the A&C Act limits the application of Part I of the A&C 
Act to arbitrations seated in India, but the proviso creates an exception and extends specific 
provisions of Part I of the A&C Act to an ‘international commercial arbitration’ where ‘the 
place of arbitration is outside India’ and the resulting award is ‘enforceable and recognised 
under the provisions of Part II of this Act’.

The Supreme Court interpreted section 2(2) expansively in Bhatia International v. 

Bulk Trading S.A. & Anr. (‘Bhatia’)54 and held that Part I of the A&C Act applied even to 
arbitrations seated outside India unless expressly or impliedly excluded.55 The decision in 
Bhatia spawned a plethora of decisions analysing whether parties had impliedly excluded 
Part I of the A&C Act. Eventually, in a five-judge bench decision in BALCO, the Supreme 
Court prospectively overruled Bhatia and held that Part I of the A&C Act applied only to 
arbitrations seated in India. The decision in BALCO not only affirmed the critical role of 
the seat of arbitration under the A&C Act, but also consigned Part I and Part II of the A&C 
Act to separate impermeable fields. This outcome created serious difficulties for parties 
pursuing arbitrations seated outside India that required interim relief, etc. in India. The 
proviso to section 2(2) of the A&C Act was added by the Arbitration and Conciliation 
(Amendment) Act, 2015 to address these difficulties by extending specific provisions of 
Part I of the A&C Act to an ‘international commercial arbitration’ where ‘the place of 
arbitration is outside India’ and the resulting award is ‘enforceable and recognised under 
the provisions of Part II of this Act’.

In PASL, the Supreme Court considered whether the proviso to section 2(2) of the 
A&C Act could apply to arbitrations between Indian parties seated outside India despite 
the use of the term ‘international commercial arbitration’, which is defined in section 2(1)
(f) of the A&C Act as an arbitration involving at least one non-Indian party. The Supreme 
Court concluded that the proviso to section 2(2) of the A&C Act could apply to arbitrations 
between Indian parties seated outside India since the term ‘international commercial 

54 Bhatia International v Bulk Trading S.A. & Anr. (2002) 4 SCC 105.
55 ibid [32].
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arbitration’ used in the proviso to section 2(2) of the A&C Act, in the relevant context of 
foreign arbitration, only referred to an arbitration seated outside India irrespective of the 
identity of the concerned parties.56 The Supreme Court further concluded that since the 
proviso to section 2(2) of the A&C Act applied to arbitrations between Indian parties seated 
outside India, a petition by a party under section 9 of the A&C Act was maintainable.57

By deciding as above, the Supreme Court purposely expanded the scope of the proviso 
to section 2(2) of the A&C Act in spite of an explicit statutory constraint. The Supreme 
Court decided that the term ‘international commercial arbitration’ should be interpreted, 
in the relevant context of foreign arbitration, to mean an arbitration seated outside India 
and the definition of such term in section 2(1)(f) of the A&C Act should not be applied. 
However, the Supreme Court neglected to examine the specific language of the proviso 
to section 2(2) of the A&C Act which states that the relevant provisions of Part I of the 
A&C Act ‘shall also apply to international commercial arbitration, even if the place of 
arbitration is outside India…’ The use of the phrase ‘even if’ suggests a deliberate emphasis 
on the preceding term ‘international commercial arbitration’ and therefore indicates that 
Parliament knowingly used the term ‘international commercial arbitration’ to restrict the 
scope of the proviso to arbitrations seated outside India involving at least one non-Indian 
party. This conclusion is reinforced by the fact that the proviso to section 2(2) of the A&C 
Act does not state that the relevant provisions of Part I of the A&C Act ‘shall also apply if 
the place of arbitration is outside India…’ even though Parliament could have easily used 
such language if it had intended to expand the scope of such proviso to all arbitrations 
seated outside India. 

From this perspective, it is reasonable to assume that Parliament did not intend to 
expand the scope of the proviso to section 2(2) of the A&C Act to include arbitrations 
between Indian parties seated outside India. The decision in PASL has therefore created 
a controversy in relation to the scope of such proviso. In terms of a solution to this issue, 
Parliament could consider enacting a suitable amendment to the proviso to section 2(2) of 
the A&C Act to clarify its precise scope. The preferable option here would be to expand 
the scope of the proviso to section 2(2) of the A&C Act to include all arbitrations seated 
outside India since there is no apparent justification to treat arbitrations between Indian 
parties differently from arbitrations involving at least one non-Indian party.

(3) Application of The Public Policy Principle That Indian Parties Cannot Derogate 

from Indian Substantive Law in Respect of their Relationships Between Themselves

The third issue pertains to the public policy principle that Indian parties cannot derogate 
from Indian substantive law in respect of relationships between themselves. This principle 
is a key element of the conflict of laws regime in India. The ostensible rationale for this 
principle is that Indian parties (such as Indian nationals and companies incorporated 

56 PASL (n 1) [14].
57 ibid [70].
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in India) are compulsorily subject to Indian substantive law in respect of relationships 
between themselves, and therefore, cannot be allowed to derogate from Indian substantive 
law in respect of such relationships by exercising their freedom of contract. 

It may be noted that most jurisdictions impose some restrictions on freedom of contract 
in the context of the choice of governing law.58 However, such restrictions are typically 
limited either to certain types of contracts59 or to the application of mandatory rules.60 By 
adopting the position that Indian parties cannot derogate from Indian substantive law at all 
in respect of relationships between themselves, India imposes a far more severe restriction 
on freedom of contract.

The public policy principle that Indian parties cannot derogate from Indian substantive 
law in respect of relationships between themselves is manifested in certain statutes and has 
been recognised by caselaw. For example:

(a) Sections 13(c) and 13(f) of the Code of Civil Procedure, 1908 provide that a 
foreign judgment is not conclusive if ‘it appears on the face of the proceedings 
to be founded on an incorrect view of international law or a refusal to recognise 
the law of India in cases in which such law is applicable’ or if ‘it sustains a claim 
founded on a breach of any law in force in India’.

(b) Section 28(1)(a) of the A&C Act provides that if the seat of arbitration is in India, 
and the arbitration is between Indian parties, then ‘the arbitral tribunal shall decide 
the dispute submitted to arbitration in accordance with the substantive law for the 
time being in force in India’.

(c) In BALCO, the Supreme Court recognised this principle as the basis for section 
28(1)(a) of the A&C Act as follows:

 …As the heading of Section 28 indicates, its only purpose is 
to identify the rules that would be applicable to “substance of dispute”. 
In other words, it deals with the applicable conflict of law rules. This 
section makes a distinction between purely domestic arbitrations and 
international commercial arbitrations, with a seat in India. Section 28(1)
(a) makes it clear that in an arbitration under Part I to which Section 
2(1)(f) does not apply, there is no choice but for the Tribunal to decide 
“the dispute” by applying the Indian “substantive law applicable to the 
contract”. This is clearly to ensure that two or more Indian parties do 

not circumvent the substantive Indian law, by resorting to arbitrations. 

58 See Rome I Regulation (Regulation (EC) No. 593/2008 of the European Parliament and of the 
Council of 17 June 2008 on the law applicable to contractual obligations) (‘Rome I Regulation’).

59 See Rome I Regulation, arts 6, 7, and 8 which apply to consumer contracts, insurance contracts, 
and individual employment contracts respectively.

60 See Rome I Regulation, arts 3(3) and 9(2). 
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The provision would have an overriding effect over any other contrary 

provision in such contract. On the other hand, where an arbitration under 
Part I is an international commercial arbitration within Section 2(1)(f), 
the parties would be free to agree to any other “substantive law” and if 
not so agreed, the “substantive law” applicable would be as determined 
by the Tribunal. The section merely shows that the legislature has 
segregated the domestic and international arbitration. Therefore, to 
suit India, conflict of law rules have been suitably modified, where 
the arbitration is in India. This will not apply where the seat is outside 
India. In that event, the conflict of law rules of the country in which the 
arbitration takes place would have to be applied...61 

(d) In TDM, the Supreme Court acknowledged the public policy foundations of this 
principle as follows:

Section 28 of the 1996 Act is imperative in character in view of Section 
2(6) thereof, which excludes the same from those provisions which 
parties derogate from (if so provided by the Act). The intention of the 

legislature appears to be clear that Indian nationals should not be 

permitted to derogate from Indian law. This is part of the public policy 

of the country.62 

Therefore, this principle is a key element of the conflict of laws regime in India and is 
generally applicable and not restricted to arbitrations seated in India or court proceedings 
in India.

In PASL, the Supreme Court had to decide whether section 28(1)(a) of the A&C 
Act prohibited Indian parties from opting for arbitration seated outside India due to its 
stipulation that Indian substantive law must be applied in arbitrations between Indian 
parties. The Supreme Court held that section 28(1)(a) of the A&C Act did not apply to 
arbitrations seated outside India at all and could not be considered ‘by some tortuous 
process of reasoning’ as prohibiting Indian parties from opting for arbitration seated outside 
India.63 It also relied on BALCO and held that if Indian parties opted for arbitration seated 
outside India, then the substantive law to be applied in such arbitration would be decided 
based on the conflict of laws rules of the seat of arbitration.64

The above conclusions are undoubtedly correct. However, the Supreme Court neglected 
to consider the application of the above-stated principle in the context of arbitration between 
Indian parties seated outside India. Even if Indian parties could opt for arbitration seated 
outside India, such parties could not apply foreign substantive law in such arbitration and 

61 BALCO (n 38) [118] (emphasis supplied).
62 TDM (n 9) [23] (emphasis supplied).
63 PASL (n 1) [51]-[52].
64 ibid [54].
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thereby derogate from Indian substantive law in respect of their relationship. The Supreme 
Court neither recognised the above-stated principle nor acknowledged its application to 
Indian parties opting for arbitration seated outside India. 

Instead, the Supreme Court decided that ‘it is more than likely that… two Indian 
nationals will apply the substantive law of India to disputes between them which arise from 
a breach of contract which takes place in India’.65 It also pursued a speculative analysis of 
a notional conflict of laws regime based on the common law to conclude that for a dispute 
which ‘pertains to transactions concluded in India and breach thereof, the substantive law 
of India will be applied by the arbitrator in accordance with the conflict of law rules of the 
country in which the arbitration takes place’.66 It also relied on Dicey & Morris67 and the 
House of Lords decision in Regazzoni v. K.C. Sethia (‘Sethia’)68 and held that:

Where the law of India prohibits a certain act, the conflict of law rules as 
set down in Dicey’s authoritative treatise will take care of this situation in 
most cases as the arbitrators would then apply these rules on the ground 
of international comity between nations in cases which arise between 
two Indian nationals in an award made outside India.69 

Finally, as a failsafe measure, the Supreme Court held that if Indian parties ‘circumvented 
a law which pertains to the fundamental policy of India, [the resulting] award may then not 
be enforced under section 48(2)(b) of the Arbitration Act’.70

As a result, instead of recognising the above-stated principle, or acknowledging its 
application to Indian parties opting for arbitration seated outside India, the Supreme 
Court decided that Indian parties were likely to choose Indian substantive law, that 
arbitrators would apply Indian substantive law pursuant to the conflict of laws rules of 
the seat of arbitration, that arbitrators would apply Indian substantive law if it prohibited 
any transaction ‘on the ground of international comity’, and that any award obtained by 
circumventing Indian substantive law which forms part of the fundamental policy of Indian 
law would not be enforced as per section 48(2)(b) of the A&C Act. These conclusions, 
although reasonable per se, are conjectural in nature and cannot supplant the above-stated 
principle. From the perspective of Indian law and public policy, the public policy principle 
that Indian parties cannot derogate from Indian substantive law in respect of relationships 
between themselves must be applied irrespective of the specific forum chosen by Indian 
parties. The Supreme Court erred by ignoring this principle in its analysis and thereby 

65 ibid [55].
66 ibid.
67 A V Dicey, J H C Morris and Lawrence Collins, Dicey, Morris & Collins: The Conflict of Laws 

(15th edn, Sweet and Maxwell 2012), rule 224.
68 Regazzoni v K.C. Sethia [1958] AC 301.
69 PASL (n 1) [57].
70 ibid [58].
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created controversy over whether this principle applies in the context of arbitration between 
Indian parties seated outside India.

In terms of a solution to this issue, the Supreme Court could resolve this controversy 
in a subsequent decision by explicitly recognising the above-stated principle and 
acknowledging its application to Indian parties opting for arbitration seated outside India. 
The Supreme Court could also clarify that any breach of this principle by Indian parties 
would result in the refusal of recognition and enforcement of the resulting award.

(4) Relevance of The Notification Requirement

The fourth issue concerns section 44 of the A&C Act which defines a ‘foreign award’ 
for the purposes of Chapter I of Part II of the A&C Act. If an award does not satisfy this 
definition, then such award is not enforceable as a New York Convention award under 
Chapter I of Part II of the A&C Act – even if the New York Convention is otherwise 
applicable. As a result, section 44 of the A&C Act acts as a gateway for the enforcement of 
New York Convention awards in India. 

The definition of a ‘foreign award’ under section 44 of the A&C Act contains four 
distinct elements. First, that it be an award made on or after 11 October 1960 in respect 
of ‘differences between persons arising out of legal relationships’. Second, that such 
legal relationships be ‘considered as commercial under the law in force in India’. Third, 
that it be an award made pursuant to a written arbitration agreement to which the New 
York Convention applies. Fourth, that it be an award made in ‘one of such territories as 
the Central Government, being satisfied that reciprocal provisions have been made may, 
by notification in the Official Gazette, declare to be territories to which [the New York 
Convention] applies’. The last of these elements can be conveniently described as the 
notification requirement and is found in section 44(b) of the A&C Act.

Even though the New York Convention has been adopted by as many as 168 States as 
of June 2021,71 the Central Government has notified only 47 States in the Official Gazette.72 
This creates a serious lacuna in the enforcement of New York Convention awards in India 
since awards made in non-notified States cannot be enforced as New York Convention 
awards under Chapter I of Part II of the A&C Act.

In PASL, the Supreme Court considered the definition of a ‘foreign award’ under section 

71 United Nations Commission on International Trade Law, List of States Parties to the New York 
Convention, Convention on the Recognition and Enforcement of Foreign Arbitral Awards (New 
York, 1958) <https://uncitral.un.org/en/texts/arbitration/conventions/foreign_arbitral_awards/
status2> accessed 20 June 2021.  

72 Indu Malhotra, Malhotra: Commentary on the Law of Arbitration (4th edn, Wolters Kluwer 
2020) 1113-1114, fn 42 (the list of notified states excludes the most recently notified Republic of 
Mauritius). The Republic of Mauritius was notified via Ministry of Law and Justice, Notification 
bearing F. No. 29(5)/2014-Judl in the Gazette of India, 13 July 2015 <https://egazette.nic.in/
WriteReadData/2015/164985.pdf> accessed 10 August 2021. 
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44 of the A&C Act while deciding whether the concerned award made in Switzerland could 
be enforced under Chapter I of Part II of the A&C Act. However, after taking note of the 
notification requirement, the Supreme Court curiously held that the notification requirement 
only meant that ‘the arbitration must be conducted in a country which is a signatory to the 
New York Convention’.73 It offered no reason at all for this conclusion. It eventually held 
that the notification requirement had been satisfied in this case since ‘the arbitration [was] 
conducted at… Zurich, being in Switzerland, a signatory to the New York Convention’.74

The Supreme Court wholly ousted the notification requirement in favour of a simple 
and rather obvious condition that arbitration ‘be conducted in a country which is a 
signatory to the New York Convention’. This was contrary to section 44(b) of the A&C Act 
and amounted to supplanting a statutory prerequisite. Clearly, the Supreme Court did not 
properly consider the notification requirement and erroneously held that it was sufficient 
for the enforcement of an award under Chapter I of Part II of the A&C Act that arbitration 
be conducted in a New York Convention country.

In terms of a solution to this issue, while it may be possible for the Supreme Court to 
resolve this controversy in a subsequent decision by explicitly affirming that only awards 
made in notified States can be enforced under Chapter I of Part II of the A&C Act, the 
preferable solution would be to omit the notification requirement altogether since it has 
created a serious lacuna in the enforcement of New York Convention awards in India and 
is evidently inconsistent with the objectives of the New York Convention.

Iv. conclusIon

A recurrent theme in the history of arbitration law in India is the tendency of the 
Supreme Court to render key judgments that take arbitration law two steps forward and 
yet one step back. The decision in PASL is a striking example of this tendency. While it 
decisively settles all doubts over Indian parties opting for arbitration seated outside India, 
it creates confusion and controversy in relation to four crucial issues that not only form an 
essential part of its analysis, but are also issues of significant general importance. From this 
perspective, the decision in PASL has provided a bittersweet end to the controversy over 
Indian parties opting for arbitration seated outside India. It is hoped that Parliament and 
the Supreme Court shall take note of the confusion and controversy created by the decision 
in PASL and adopt suitable solutions to address the same. It is only by a process of timely 
review and reform that arbitration law in India can speedily evolve to meet the expectations 
of arbitration users.

73 PASL (n 1) [21].
74 ibid. It should be noted that Switzerland is a notified State and so this conclusion was not only 

incorrect and contrary to section 44(b) of the A&C Act but also unnecessary for the outcome in 
this case. However, the Supreme Court did not take note of Switzerland being a notified State.
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