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With an electoral competition involving around 902 million votes, 8049 
candidates and more than 2200 registered parties, it is only obvious to 
expect that Indian General Election would be a staggeringly expensive 
affair. The 2019 Indian General Election was no different. According to 
some measures, it was the costliest election in democratic world, with 
total amount spent being close to ₹ 6 trillion. Indian electoral democracy, 
despite its acclaimed successes, faces a serious challenge in the form 
of its party funding regime. However, party funding has received scant 
attention in Indian legal scholarship. It is this vacuum that this article 
intends to fill. In India, party funding is regulated through a complex 
but disparate set of corporate, election and taxation laws. The article 
is divided into four parts. The first two parts will deal with two different 
axes of party funding regime in India – (a) corporate contributors: who 
can contribute funds to political parties? and (b) disclosures: what, if 
any, information about these transactions should be disclosed, and to 
whom should disclosures be made? Party funding reforms have been 
limited by entrenched practices, culture and political economy that are 
effects, as well as causes, of the path that party funding regime has 
traversed in India. I will further explore the constitutional responses to 
the electoral bonds and other laws that facilitate party funding opacity. 
I will conclude with a cautionary note. Laying excessive emphasis on 
electoral bonds in the recent commentary, while ignoring other elements 
of party funding reform, is missing the forest for the tress. It is not to 
say that the policy of electoral bonds is insignificant or even desirable. 
Instead, I argue that if other elements of party funding law are left intact, 
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merely doing away with electoral bonds may be far from fixing party 
finance.

i. introduCtion: Paying for the Party

With an electoral competition involving around 902 million votes, 8049 candidates 
and more than 2200 registered parties, it is only obvious to expect that Indian general 
election would be a staggeringly expensive affair. 2019 general election was no different. 
According to some measures, the 2019 Indian General Election was the costliest election 
in democratic world, with total amount spent being close to ₹ 6 trillion.1 Indian electoral 
democracy, despite its acclaimed successes, faces a serious challenge in the form of its 
party funding regime. Recognising this problem, in the last decade or so, various reform 
suggestions have emerged ranging from stricter disclosure requirements to public 
funding.2 Party funding reform, however, is one of the most difficult to accomplish. Apart 
from technical complexities involved, it requires the politicians to regulate themselves 
– a classic case of fox guarding the hen house.3 However, despite its complexities and 
importance to democratic governance, party funding has received scant attention in Indian 
legal scholarship.

The 2017 Finance Act introduced four major changes introduced to the party funding 
law, namely (a) introduction of electoral bonds;4 (b) removal of donation limits of 
companies;5 (c) removal of disclosure requirements imposed on companies,6 and (d) cap 
of ₹ 2000 on cash donations.7 Overall, the amendments, while making a compromise on 
disclosure requirements, aim at reducing cash donations and facilitating a greater quantity of 
corporate donations.8 Although these changes have attracted a few petitions in the Supreme 

1 See ‘Poll Expenditure, The 2019 Elections’, Centre for Media Studies <http://cmsindia.org/cms-
poll/Poll-Expenditure-the-2019-elections-cms-report.pdf> accessed 20 June 2019.

2 See Law Commission of India, Electoral Reforms (Report no. 255,2015) <http://
lawcommissionofindia.nic.in/reports/Report255.pdf> accessed 29 July 2019.

3 Aradhya Sethia, ‘For Cleaner, Fairer Elections’ The Hindu (21 February 2018) <https://www.
thehindu.com/opinion/op-ed/for-cleaner-fairer-elections/article22809421.ece> accessed 20 
June 2019.

4 Representation of the People Act 1951, s 29C; Reserve Bank of India Act 1934, s 31 and Income 
Tax Act 1961, s 13-A as respectively amended by Finance Act 2017, s 137, 135, and 11.

5 Companies Act 2013, s 182 as amended by Finance Act 2017, s 154.
6 ibid.
7 Income Tax Act 1961, s 13-A as amended by Finance Act 2017, s 11; In addition to the above 

stated amendments, the Parliament also amended s 2(1)(j)(vi), Foreign Contribution (Regulation) 
Act 2010 via Finance Act 2016, in order to expand the definition of ‘foreign source’ to further 
broaden the constituency of donors.

8 Arun Jaitley, Budget Speech 2017-18 (1 February 2017) <http://indiabudget.nic.in/bspeecha.
asp> accessed 6 January 2018. ‘[A]n amendment is being proposed to the Reserve Bank of India 
Act to enable the issuance of electoral bonds in accordance with a scheme that the Government 
of India would frame in this regard. Under this scheme, a donor could purchase bonds from 
authorised banks against cheque and digital payments only. They shall be redeemable only in 
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Court, and significant attention in media, they have evaded a systemic legal analysis.9

Before I proceed further, two important caveats. First, I do not use the phrase ‘political 
funding’ or ‘campaign finance’, which may involve funding of individual candidates, and 
may extend to include politically-aligned interest groups and other organizations. Although 
the recent rise of organisations that are formally separate from parties, but operationally 
aligned with parties in the form of campaign strategists require us to conduct a serious 
inquiry into their legal regulation.10 Instead, the paper focuses only on the law dealing with 
funding of political parties. Second, in this paper, I am only concerned with regulation of 
how, and from whom, parties receive the funds, not with the expenditure made by parties 
using that fund, although the regulation of party expenditure is a crucial aspect of campaign 
finance regime.11

In India, party funding is regulated through a complex but disparate set of corporate, 
election and taxation laws. The article is divided into four parts. The first two parts will 
deal with two different axes of party funding regime in India – (a) corporate contributors: 
who can contribute funds to political parties? and (b) disclosures: what, if any, information 
about these transactions should be disclosed, and to whom should disclosures be made?

In each of these parts, I will first discuss the historical development, and the political 
economy concerns that have shaped the party funding regime. In India, the law governing 
party funding has never seen a cohesive and comprehensive reform. Bound by a kind of 
path-dependence, party funding regime has evolved only through incremental reforms – one 
reform built on another. The present-day law we have is a result of piecemeal amendments 
introduced to tackle one or the other individual problems plaguing party finance. They are 
limited by entrenched practices, culture and political economy that are the effects, as well 
as the causes, of the path that party funding regime has traversed in India. In the third part, I 
will explore the constitutional responses to the electoral bonds and other laws that facilitate 
party funding opacity. In the final part, I will discuss plausible constitutional hurdles in 
mandating funding disclosures, and the ways those hurdles could be overcome. 

I will conclude with a cautionary note. Laying excessive emphasis on electoral bonds 
in the recent commentary, while ignoring other elements of party funding reform is missing 
the forest for the tress. This is not to say that the policy of electoral bonds is insignificant 

the designated account of a registered political party. These bonds will be redeemable within the 
prescribed time limit from issuance of bond….’). 

9 For a comprehensive account of debate prior to 2017 Amendments: See Law Commission of 
India, Electoral Reforms (Report no. 255, 2015) 17-19 <http://lawcommissionofindia.nic.in/
reports/Report255.pdf> accessed 6 January 2018. 

10 See Amogh Dhar Sharma, ‘How far can political parties in India be made accountable for 
their digital propaganda’ (Scroll,10 May 2019) <https://scroll.in/article/921340/how-far-can-
political-parties-in-india-be-made-accountable-for-their-digital-propaganda> accessed 29 July 
2019.

11 See Representation of the People Act 1951, s 77.



or even desirable. Instead, I conclude by arguing that if other elements of party funding 
law are left intact, merely doing away with electoral bonds may be far from fixing party 
finance.

ii.  the Curious Case of CorPorate ContriButors

One of the most contentious issues in Indian party funding regime is the regulation of 
corporate donations. After independence, the creation of adult franchise and large electoral 
constituencies resulted into a greater need for funding.12 Hence, political parties wanted 
to attract corporate funding. In return, corporates often sought favours in the form of state 
patronage. An economy with intense state control, often characterised as license-permit 
raj meant that politicians could use several regulatory levers to promise benefits to their 
funders.

1. Corporate Contribution: A Regulatory Void

In the early days of the Republic, the law did not specifically prohibit any corporate 
donation to political parties. A company could donate to any political party as far its 
Memorandum of Association (MoA) permitted.13 In 1957, a year after the enactment of 
the Companies Act 1956, for the first time, a dispute concerning party funding reached a 
High Court.14 In Koticha, a company amended its MoA to provide for donations to political 
associations. Under the Companies Act 1956, a company could amend its MoA only for 
the purposes of (a) to carry on its business more economically or more efficiently,15 and 
(b) to attain its main purpose by new or improved means.16 A shareholder of the company 
challenged the above alteration on the grounds that such alteration does not satisfy any of 
the two statutory grounds.

The company justified this alteration on the grounds that its success is dependent on 
government’s ‘industrial policy’, and that the return of the Congress government was 
essential for an industrial policy favourable to the above company.17 The appellant, a 
shareholder in the company, objected to this amendment, arguing that a party in power is 
supposed to determine its policy in ‘public interest’, not in the interest of its funders.18 A 
company should not be allowed to lawfully influence policies in its favour through party 

12 Yogendra K Malik, ‘Political Finance in India’ (1989) 60(1) Political Quarterly 75 (Malik). 
13 Companies Act 1956, s 293(1)(e). The provision allowed the companies to contribute to 

“charitable and other funds not directly relating to the business of the company. In Re Indian 
Iron & Steel Co. Ltd (1957) AIR Cal 234 The Calcutta High Court ruled that this provision 
encompasses the power to make political donation.

14 Jayantilal Ranchchoddas Koticha v Tata Iron and Steel Co Ltd (1958) AIR 1958 Bom 155 
(Koticha).

15 Companies Act 1956, s 17(1)(a).
16 Companies Act 1956, s 17(1)(b).
17 Koticha (n 14) [7].
18 ibid [8].
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funding.19 Therefore, a corporate donation made to influence the government policy, even 
if it benefits the company, should not be allowed as a legal business activity of a company. 
The company then resorted to drawing the distinction between ‘influencing the policy’ and 
‘keeping the party in power’.20 This is to say that the particular policy outcome was already 
decided by the Congress Party, and that the company was not influencing the policy, per 
se, but only helping the party to remain in power, as their policies are conducive to the 
company’s growth. In other words, the company is not influencing the policy, but only 
supporting a party whose policies it agrees with.

At the heart of the dispute lay the question – what is the relationship between political 
contributions and the function that corporate personality is supposed to serve? The validity 
of the alteration of MoU was dependent on the determination as to whether there is any 
way in which contributions to political parties help a company carry on its business more 
efficiently. In this case, the Court held that donating to a party with a preferred policy 
promotes the ends of the company, and therefore, should be a permissible object for the 
company. What clinched this case in favour of the company is the principle of equality 
between natural and corporate persons: in the absence of any law that explicitly prohibits 
corporate donations, as the Court held, it is ‘axiomatic that what an individual can lawfully 
do can be done by a joint stock corporation.’21 What the Court held to be ‘axiomatic’ may 
not be so when probed further. For instance, unlike natural persons, a company does not 
have a right to vote. If it does not have a right to vote, should it then be allowed to fund 
political parties? Or, does it have an independent right to support a candidate? Further, as 
the question that Chagla CJ raised, but did not satisfactorily answer, ‘[h]ow is anyone to 
say that at what point the contribution ceases to merely keep the party in power and begins 
to influence its policy?’22 These questions remained unanswered.

2. Ban on Corporate Donations

In 1962, Santhanam Committee, set up by the Government of India, noted the problem 
of actual and apparent corruption. The Committee observed, ‘the reluctance and inability 
of these parties to make small collections on a wide basis and the desire to resort to short 
cuts through large donations that constitutes the major source of corruption and even more 
suspicion of corruption.’23  Large corporate donations were further facilitated by intense 
government control on economic activities with several banks and industries nationalised.24 

19 Ibid [7] It is nothing short of buying over the party so that the party should pursue a policy 
which would be in the interests of the commercial and industrial concerns to contribute funds to 
a political party.

20 ibid.
21 ibid [8].
22 ibid [7].
23 Report of the Committee on Prevention of Corruption (1962) 104 (Santhanam Committee 

Report) <http://cvc.nic.in/scr_rpt_cvc.pdf> accessed 6 May 2019.
24 Devesh Kapur and Milan Vaishnav, Costs of Democracy: Political Finance in India (OUP 2018) 

18, 19.



The Government could dole out a few permits or licenses in exchange for some donation. 
This was a crucial period which created path-dependency for any future reforms of party 
funding regime. While using state patronage to receive corporate donations became the 
modus operandi for political parties and companies alike. Regulatory favours in exchange 
for political contributions became an essential part of the business for big companies.25 
‘A total ban on all donations by incorporated bodies to political parties’, suggested the 
Santhanam Committee, ‘will clear the atmosphere.’26

In 1969, following the recommendations of Santhanam Committee, the Indira Gandhi 
Government introduced an amendment which prohibited any contribution by a company 
‘to any political party’, or ‘for any political purpose to any individual or body’.27 The 
stated aim of banning corporate donations was to prevent its corrupting influence on Indian 
politics.28 However, some commentators have argued that this was only a strategic move 
by Indira Gandhi either to affirm her strong socialist positioning,29 or to deprive funds 
to the emerging free-market-friendly parties, which were increasingly attracting more 
corporate donations.30 Whatever may be the motivation, this change had a lasting impact 
on party funding. Corporate funding was banned without introducing any public financing 
to replace it. At the same time, election campaign in a vast country like India requires large 
sums of money. As a result of the ban, parties were deprived of the biggest legal source of 
their funding, while in need of a lot of money to campaign.31

One would expect that the ban of corporate donations democratized funding as the 
parties turned to individual voters for campaign contributions. However, since corporate 
funding was illegal, the corporates and politicians created several backdoor routes of 
channelling the money into the Congress Party, facilitated by large sums of cash holding 
with businesses.32 First, they continued with the old practice of using bureaucratic 

25 ibid 18.
26 Santhanam Committee Report (n 23) 105.
27 Companies Act 1956, s 293-A as inserted by Companies (Amendment) Act 1969.
28 Statement of Objects and Reasons to the Companies (Amendment) Act 1969. The propriety of 

companies making contributions to any political party or for any political purpose to individual 
or body has for some time been the subject of discussion both inside and outside the Parliament. 
A view has been expressed that such contributions have a tendency to corrupt political life and 
to adversely affect healthy growth of democracy in the country, and it has been gaining ground 
with the passage of time. It is, therefore, proposed to ban such contributions.

29 Stanley A Kochanek, ‘Briefcase Politics in India: The Congress Party and the Business Elite’ 
(1987) 27(12) Asian Survey 1278, 1280 (Kochanek).

30 The Swarajya Party. See MV Rajeev Gowda & E. Sridharan, ‘Reforming India’s Party Financing 
and Election Expenditure Laws’ (2012) 11(2) Election Law Journal 226, 226 (Gowda & 
Sridharan).

31 E Sridharan and Milan Vaishnav, ‘The Resilience of Briefcase Politics’ Indian Express (4 
February 2015) <http://indianexpress.com/article/opinion/columns/the-resilience-of-briefcase-
politics/> accessed 6 January 2018. 

32 Bhavdeep Kang, ‘Inside Story: How Political Parties Raise Money’(Yahoo, 25 September 2013) 
<https://in.news.yahoo.com/inside-story--how-political-parties-raise-money-091455119.html> 
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discretion to extort vast sums of money from powerful individuals and corporations.33 A 
commentator has called this practice ‘Briefcase Politics’ referring to a prevalent practice 
of pricing government permits at number of briefcases of cash that can be supplied.34 In 
exchange for doling out benefits to corporates, the party collected large amounts of cash 
and illicit money, while at the same time depriving opposition parties of legally collecting 
funds from corporates. Thus, corporate donations continued despite bans; they just became 
underground. 

Second, it devised a new method of legally channelling corporate money into 
Congress coffers by placing corporate advertisements in party journals. These corporate 
advertisements were indirect ways of funding the party without violating the law 
banning corporate donations. Companies could claim that they are paying for a service 
(advertisement), and not ‘donating’ to Congress party.35 In 1978, a shareholder in a 
contributor company challenged the legality of such advertisements.36 The Calcutta 
High Court was required to decide whether the amount paid for advertisements in party 
souvenirs should be considered as a contribution to a political party? If it is considered a 
‘contribution’, such payments would be prohibited under the law. The Court concluded that 
since the payments in question were made in exchange for consideration (advertisements), 
which in turn accrued marketing benefits for the company, they should not be considered 
to be political contributions.37 Such practices for raising funds were statutorily prohibited 
through an amendment introduced in 1985.38

3. Legalising Corporate Funding

Why is it important to allow corporate donations? India has witnessed soaring election 
costs due to many factors such as population growth and resultant increase in the size of 

accessed 6 June 2019. An example of various backdoor channels designed to manage party 
funding: ‘They (parties) do not keep too much [cash] at hand, since it is always on call from 
designated industrial houses. One of the best-known legends in this regard has to do with a 
prominent businessman who called on then-PM Rajiv Gandhi and ingratiated himself by saying 
the late Indira Gandhi had entrusted substantial party funds to him for safekeeping’.

33 Vaishnav (n 24) 19.
34 Kochanek (n 29) 1290.
35 Malik (n 12) 79.
36 Graphite India Ltd. v Dalpat Rai Mehta (1978) 48 Comp Cas 683 (Cal).
37 ibid [8]. 
38 Companies Act 1956, s 293-A (3)(b) as inserted by Companies (Amendment) Act 1985; 

Companies Act 2013, s 182(2)(b).



constituencies,39 increased competitiveness,40 and delinking of state and federal elections.41 
Soaring costs coupled with prohibition of corporate donations not only furthered under-
the-table transactions between parties and businesses, but also led to a growth of rich or 
criminal candidates who can self-finance their elections or arrange funds for party’s coffers 
by various illicit activities.42

One may see door-to-door fund collection as an ideal alternative that may emerge 
if corporate donations are discouraged. Instead, in light of soaring costs, the absence of 
corporate funding leads to greater reliance on personal wealth of candidates, and resultant 
proliferation of rich and often locally power criminal candidates in politics.43 Only the 
candidates who can fund themselves and bring the funds to parties will be able to contest the 
elections. As Milan Vaishnav argues, while explaining the rise of rich criminal candidates 
in India with illegal sources of cash, ‘a self-financing candidate who covers the costs of his 
campaign, thereby freeing up party resources for other candidates who really need party 
funds, is providing an implicit subsidy.’44

As David Strauss argues, one of the function of a campaign finance regime is to promote 
equality of participation.45 If democratic elections get limited to candidates with personal 
wealth, it limits opportunities for poorer candidates. Not only does it create and perpetuate 
inequality in political opportunity, but also creates a ‘market for criminality’ in politics.46 
The search of campaign funding has led to a growing ‘demand’ of the criminal candidates 
in the Indian electoral market.47 In order to avoid the reliance of political parties on criminal 
networks for election funding, it is important that major legal sources of funding, corporate 
funding being one of them, are kept accessible. 

39 Milan Vaishnav, When Crime Pays: Money and Muscle Power in Indian Politics (Yale University 
Press 2017) 127.

40 The early decades of Indian Politics were characterised by what some political scientists have called 
the ‘Congress System’ where Congress was the only major party. The system began collapsing 
in 1970s with the first non-Congress government coming to power in 1978; James Manor, 
‘Parties and Party System’, in Atul Kohli (ed) India’s Democracy: An Analysis of Changing 
State Society Relations (Princeton University Press, 1988) 62-98.

41 Vaishnav (n 39) 129. In 1971, the Indira Gandhi government, in desire of strategic delinking 
of state level issues with the federal issues, separated state and federal elections which used to 
happen together earlier. This separation duplicated several election costs every time.

42 ibid 146, 147.
43 Association for Democratic Reforms v Union of India (2002) 5 SCC 294. The big smuggling 

syndicates having international linkages have spread into and infected the various economic and 
financial activities, including havala transactions, circulation of black money and operations of 
a vicious parallel economy causing serious damage to the economic fibre of the country.

44 Milan Vaishnav (n 39) 125.
45 David A Strauss, ‘Corruption, Equality, and Campaign Finance Reform’ (1994) 94(4) Columbia 

Law Review 1369.  
46 Milan Vaishnav (n 39) 133.
47 ibid.
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In 1985, the Rajiv Gandhi government re-introduced corporate funding. Except 
Government companies, all other companies, subject to approval by the board of directors, 
and disclosure in the profit and loss statement, were allowed to contribute to political 
parties or to any person for political purposes.48 Further, in a financial year, a company 
could not donate an amount more than five per cent of its average net profits of previous 
three years.49 Since 1985, corporate funding has been legal, but the subsequent changes in 
the funding regime dealt with the conditions and limits on contributions. For example, the 
new Companies Act introduced in 2013 increased the contribution limit from 5 per cent to 
7.5 percent of the average profit of previous three years.50

4. Relaxing Conditions for Corporate Contributors

After the Delhi High Court ruled that both major parties (Bhartiya Janata Party and 
Indian National Congress) violated the Foreign Contribution (Regulation) Act 2010 by 
receiving donations from a foreign source, the Parliament retrospectively amended the 
definition of ‘foreign source’ under section 2 of the FCRA. Although introduced primarily 
to overrule the Delhi High Court decision, the policy justification given by the Government 
was to keep up the FCRA with a liberalised economy:

Now when sectoral caps have been lifted in almost every sector to 74% 
and 100%, you won’t find ten donors in India who won’t get covered by 
that definition. So, for instance, a telecom or tobacco company doing 
business in India — Indian company doing 100% business in India, but 
within the meaning of FCRA would be debarred.51

Further, the 2017 Finance Act removed the contribution cap that was earlier in place 
for the company (7.5 per cent of its average net profits of previous three years).52 Once 
a company is three years old, it can donate any sum to a political party. The removal of 
contribution caps, coupled with relaxing the limitations placed on foreign contributions,53 
has made it easier for companies to donate, and expanded the corporate donor constituency.54 

48 Companies Act 1956, s 293-A as amended by Companies (Amendment) Act 1985.
49 ibid.
50 Companies Act 2013, s 182.
51 Special Correspondent, ‘Parties’ View Sought on Electoral Bonds’ (The Hindu, 2 April 2017) 

<http://www.thehindu.com/news/national/govt-to-launch-electoral-bonds-scheme-to-fund-
political-parties-says-jaitley/article17763627.ece> accessed 6 June 2019. 

52 Companies Act 1956, s 182 as amended by s. 154. Finance Act, 2017.
53 Foreign Contribution (Regulation) Act 2010, s 2(1)(j)(vi) as amended by Finance Act 2016. See 

Special Correspondent, ‘Parties’ View Sought on Electoral Bonds’(The Hindu,2 April 2017) 
<http://www.thehindu.com/news/national/govt-to-launch-electoral-bonds-scheme-to-fund-
political-parties-says-jaitley/article17763627.ece> accessed 6 June 2019. 

54 ibid. In the Companies Act, a new company cannot give, a company with so much profit can’t 
give, so each of these changes were narrowing the constituency of donors and pragmatically, if 
you narrow the constituency of donors, you won’t have five donors left. This doesn’t mean that 
donations won’t come, it only means that donations will come in cash (emphasis added).



However, the contribution limits upon companies performed two functions. First, it 
ensured that new companies are not set up solely to channel the money to political parties, 
and that companies that decide to donate to parties are indulged in substantial gainful 
business activities.55 More importantly, the core principle underlying such limit was anti-
corruption principle i.e. it prevents the capture of political parties by a small number of 
donor companies. As a result of the removal of contribution caps, there is a greater risk 
of the capture of political parties by a few big companies, which in turn, can provide new 
avenues for large-scale political corruption.

iii.  disClosures: show me the money

1.	 History	of	Disclosure	Requirements

Despite several developments in the law dealing with corporate donations, there was 
little progress on the front of disclosure requirements. Although donor companies may be 
bound to disclose donations to their shareholders, companies or parties were not required 
to make public disclosures, thus making it impossible for voters to access information 
regarding funding sources of political parties.

In Koticha case, where the alteration of MoU to provide for political donations was 
challenged, the Court suspicious of corporate donations,56 imposed disclosure requirements 
on the company. The company was directed to publish annual details of political donations 
in two newspapers, apart from declaring it in the profit and loss statements.57 However, 
this direction was only imposed on the respondent company as a condition imposed by the 
court for allowing it to alter its MoU. Other companies were still not required to make such 
disclosures.58

The first major legal development on the disclosure front came in 1979. In order to 
promote disclosure on the part of political parties, the Income Tax Act was amended to 
exempt the income of political parties from taxation so far as they fulfil certain conditions. 
One of the conditions for such exemption was that parties should file income tax returns 
disclosing the amount, name and address of the persons, for all voluntary contributions 
above ₹20,000.59 Since corporate donations were outlawed then, under-the-table transactions 
made by the political parties through questionable sources were rarely disclosed, despite 
the incentive of tax exemption.60 Parties could escape the reporting obligation by breaking 
big contributions into multiple smaller donations of ₹19,999, a practice that continues till 

55 See Rajdeep Marketing Ltd. v Income tax Officer (2014) 47 Taxmann.com 142 (Pune Trib.); 
Incable Net (Andhra) Ltd. v Income tax Officer (2016) 47 ITR (T) 356 (Hyderabad - Trib.).

56 Koticha (n 14) [6].
57 ibid.
58 ibid.
59 Income Tax Act 1961, s 13A.
60 Gowda & Sreedhar (n 30) 232. 
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date.61

In order to further these objectives, in 2003, contributions to political parties were 
made 100 per cent tax deductible on the condition that companies declare the contribution 
details.62 This policy was initiated to incentivise companies and individuals to donate sums 
through formal channels rather than in cash. However, in order to claim deduction, the 
money transferred to party should be in the nature of donation, and the company should not 
gain anything in return – for instance, advertisements in a party newspaper.63

2. Electoral Trusts

The Tata Group, one of the leading corporate groups in India, comprising over 100 
companies, devised a strategy for the group in order to avoid company-specific disclosure. 
In 1996, The Tata Group of companies established the first electoral trust as a means of 
facilitating donations by its companies.64 The trust was a separate entity established by 
all Tata companies collectively, solely for the purpose of facilitating political donations. 
Under this scheme, all Tata companies would transfer the donation money to the electoral 
trust.65 The companies can internally decide which parties their respective contributions 
should go to, and the trust will follow the directions given by the specific companies.66 The 
trust itself will have an internal management appointed by the group of companies, which 
will subsequently transfer the money earmarked for various political parties.67

On paper, the money to political parties will be transferred on behalf of the trust, not 
on behalf of any specific company. In this way, the balance sheet of the companies and 
the account of political parties will only disclose the name of the trust, and one will not 
be able to trace the donation to the specific company from where the donation actually 
originated.68 This facilitates anonymity for companies, who are worried about plausible 
extortion by opposing political parties, challenges from shareholders, and quid pro quo 
allegations. Driven by the quest to maintain anonymity, the trust model could be seen as an 
innovation or a legal loophole depending on where one is coming from. The Electoral Trust 

61 Vaishnav (n 24). 
62 Income Tax Act 1961, s 80GGB, 80GGC.
63 Deputy Commissioner of Income Tax, Circle 3, Pune v Smt Anjali Hardikar (2018) 170 ITD 398 

(Pune - Trib.).
64 Samya Chaterjeeand Niranjan Sahoo, ‘Corporate Funding of Elections: The Strengths and 

Flaws’ (Observer Research Foundation Issue Brief no. 69, 4 Feb 2014) <http://www.orfonline.
org/research/corporate-funding-of-elections-the-strengths-and-flaws/> accessed 16 June 2019. 

65 V Vekatesan, ‘Chequered Relations’ (1999) 16(6) Frontline <http://www.frontline.in/static/html/
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Scheme is a form of partial anonymity system,69 where donors and donee could know about 
contributions through coordination among themselves, but voters need not.

However, under this system anonymity has its costs. A company is allowed to claim 
deductions only when it donates to a political party directly. In case of electoral trusts, the 
company was instead donating to a separate entity, which in turn, transferred the sum to 
political parties. This meant that companies that used electoral trusts were unable to claim 
tax deductions that they would be able to claim if they were transferring directly.70

In 2009, the Income Tax Act was amended to enable tax deductions of the contributions 
made by a company to electoral trusts.71 In the same year, the income received by electoral 
trust was also exempted from income tax.72  However, in 2013, new conditions were specified 
for the tax exemption of electoral trusts. The most important of those conditions being 
prohibition of cash donations. All electoral trusts are barred from receiving contributions 
in cash.73 The new scheme also imposed several record-keeping requirements but did not 
mandate public disclosure. While the trust is required to maintain the records of its donors 
and donees, it was not required to disclose them.74

Clearly, the institution of electoral trusts is aimed at addressing the concerns that 
Gowda and Sridharan identified with loss of anonymity.75 From a donor’s point of view, 
electoral trust system, by providing certain level of anonymity, protects them from three 
problems: extortion by political opponents, quid pro quo allegations, and shareholder 
accountability. At the same time, they are able to channel money to political parties through 
formal sources instead of cash.

The EC disrupted the arrangement struck by Electoral Trust Scheme by introducing 
new transparency requirements. Earlier, the trust was not required to disclose the record 
of its donors or donees. After 2014 General Elections, noticing the lack of transparency 
around electoral trusts, the EC issued transparency guidelines for electoral trusts.76 The 

69 For the concept of partial anonymity, see Hanming Fang, Dmitry Shapiro and Arthur Zillante, 
‘An Experimental Study of Alternative Campaign Finance Systems: Transparency, Donations 
and Policy Choices’ (2016) 54(1) Economic Inquiry 485 (Fang and others).

70 Hindalco Industries Ltd. v Assistant Commissioner of Income-tax, Range 6(3) (2010) 41 SOT 
254 (Mum.).

71 Income Tax Act 1961, amendment to s 80GGB. 
72 Income Tax Act 1961, s 13B; Income Tax Rules, 2013, rule 17CA. Inserted by Income Tax 

Notification 308(E), Ministry of Finance, Government of India (31 January 2013) <https://
adrindia.org/sites/default/files/CBDT_rules_for_Electoral_Trust.pdf> accessed 6 January 2018.

73 Income Tax Rules 2013, rule 17CA (5).
74 Income Tax Rules 2013, rule 17CA (11).
75 Gowda and Sridharan (n 30) 230.
76 Guidelines for Submission of Contribution Reports of Electoral Trusts (No.56l Electoral 

Trust/2014/PPEMS, 6 June 2014) <http://eci.nic.in/eci_main1/PolPar/ElectoralTrust_06062014.
pdf> accessed 6 June 2019. While the terms of the EC guidelines require the trusts to ‘comply’, 
they are issued as guidelines, making their binding nature doubtful.
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trust scheme, which was supposed to provide a shield of confidentiality to the donors was, 
at least to some extent, set back by the disclosure requirements of the EC, as the trusts 
are now required to disclose these details, not only to the EC, but also to the income 
tax department, thus rendering it amenable to the scrutiny by the government.77 However, 
electoral trusts continue to serve certain utility in that the specific donation of each company 
to a political party is still protected from public disclosure. Hence, several companies still 
prefer to contribute through electoral trusts.

3. Electoral Bonds

Furthering the objectives of partial anonymity, the government introduced ‘electoral 
bonds’ in 2017. The legal framework for electoral bonds covers three laws – Income Tax 
Act 1961, Representation of People Act 1951, and Reserve Bank of India Act 1934. The 
2017 Amendments to the Income Tax Act 1961 and Representation of the People Act 1951 
perform similar function – removing the disclosure requirements for electoral bonds for 
companies and parties seeking tax exemption.78 Even if the sum donated by electoral bonds 
is above the reporting requirements (i.e. ₹ 20,000), the parties are not required to disclose 
any detail about the electoral bonds.79 Since the bonds will be routed through banking 
system, the Amendment to the Reserve Bank of India Act 1934 empowers the Central 
Government to authorise certain banks to issue electoral bonds.80

Electoral bond is defined as ‘a bearer instrument in the nature of a Promissory Note 
and an interest free banking instrument’.81 The bonds can be purchased only by making 
payment through a bank amount. The instrument will not carry the name of the buyer 
or the payee to ensure anonymity. At the same time, the instrument can be issued only 
after fulfilling Know Your Customer (KYC) requirements.82 It can be redeemed in a pre-
designated account of political parties. While the bank will have the details of which bond 
is redeemed by which political party, the details will not be made public.83 Furthermore, 
the companies will not be required to disclose the sum spent on electoral bonds in their 
balance-sheet.84 The constitutionality of this scheme is currently under challenge before the 
Supreme Court of India.85 Does the scheme violate the Constitution?
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78 Representation of the People Act 1951, s 29C; Income Tax Act 1961, s 13-A as respectively 

amended by s. 137 and 11, Finance Act 2017.
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80 Reserve Bank of India Act 1934, s 31 as amended by Finance Act, s 137.
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iv.  right to informed vote: 
a Constitutional resPonse to eleCtoral oPaCity?

Since no right is unlimited, in order to establish that the scheme of electoral bonds 
is unconstitutional on the grounds of violating right to informed vote, we need to answer 
the following questions. First, does the scheme of electoral bonds infringe upon the right 
to informed vote? Second, is such infringement constitutionally justifiable?86 While this 
part inquiries into the former question, Part V of the article, however, answers the latter 
question by inquiring into the primary ground which may pose hurdles in constitutionality 
challenge of the scheme – right to anonymity.

1. The Doctrine

In 2002, the Supreme Court in a landmark decision Association for Democratic 
Reforms v. Union of India,87 (ADR) mandated the disclosure of information relating to 
criminal antecedents, personal assets, and educational qualifications of a candidate 
contesting elections. In particular, the Court directed the Election Commission to call for 
the following information in the affidavits by candidates:

(1) Whether the candidate is convicted/acquitted/discharged of any criminal offences 
in the past if any, whether he is punished with imprisonment or fine? 

(2) Prior to six months of filing of nomination, whether the candidate is accused in any 
pending case, of any offence punishable with imprisonment for two years or more, 
and in which charge is framed or cognizance is taken by the Court of law. If so, the 
details thereof? 

(3) The assets (immovable, movable, bank balance etc.) of a candidate and of his/her 
spouse and that of dependants. 

(4) Liabilities, if any, particularly whether there are any over dues of any public 
financial institution or Government dues. 

(5) The educational qualifications of the candidate.88

After the decision of the Supreme Court in ADR, which in the absence of a statutory 
provision, directed the EC to mandate certain candidate disclosures, the Parliament 
amended the Representation of the People Act 1951 to provide for similar disclosures 
requirements in the statute. However, the law did away with certain disclosures that were 
part of the Supreme Court’s directions in ADR. For instance, the amended law, unlike 
the ADR directions, did not require the candidate to disclose (a) the cases in which she 
is acquitted or discharged of criminal offence(s); (b) her assets and liabilities; and (c) her 

electoral-bonds-read-petition/> accessed 19 June 2019.
86 A more accurate description would be justified under the grounds of Article 19(2). However, as I 

will argue later, there is a possibility of two penumbral free speech rights under question. In that 
case, the balancing may not occur under article 19(2).

87 Association for Democratic Reforms v Union of India (2002) 5 SCC 294. 
88 ibid [48].
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educational qualifications, in her election affidavit. This amendment, which reduces the 
number of disclosure obligations on a candidate, was challenged in People’s Union for 
Civil Liberties v Union of India, where the Supreme Court struck down the provisions 
that exempted candidates from disclosing the information about their assets, liabilities and 
Probably educational qualifications.89

In ADR, the Supreme Court concluded that voting itself is a form of expression: ‘a 
voter speaks out or expresses by casting vote.’ In order to cast a vote, ‘information about the 
candidate to be selected is a must’.90 Voter’s right to know about the relevant antecedents 
of the candidate is an extension of her freedom of expression under Art. 19(1)(a) of the 
Constitution; a voter cannot be said to have freely expressed herself (by voting) without 
having appropriate information about the candidates.91 Therefore, it is important that they 
have the opportunity of receiving relevant information to ascertain if ‘the person who is 
contesting the election has a background making him worthy of his vote’.92

In 2015, the Court further provided teeth to this right by holding that non-disclosure 
of the required information or misinformation in the election affidavit will amount to a 
corrupt practise in the form of ‘undue influence’ under section 123(2) of the Representation 
of the People Act 1951, as it ‘deprives voters of making informed choice of candidates.’93 
Therefore, suppression or misinformation about candidate’s criminal antecedents will 
make the elections null and void.94

In order to understand the import of the doctrine of ‘informed vote’ for the purpose 
of party funding laws, we need to first understand the background in which doctrine was 
formulated. The doctrine of informed vote, first exposited by the Supreme Court in ADR v 
Union of India, and later elaborated in PUCL v Union of India, has its antecedents in other 
penumbral rights under article 19(1)(a) – primarily the right to know and the freedom to 
vote.

2. Freedom to Vote and Right to Know

In Indian constitutional law doctrine, the status of the right to vote or right to elect is 
ambiguous. While the conventional position of the doctrine is that the right to vote is neither 
a constitutional right nor a common law right; it is a statutory right.95 It is totally subject to 

89 People’s Union of Civil Liberties v Union of India (2003) 4 SCC 399.
90 Union of India v Association for Democratic Reforms (2002) 5 SCC 294 [46].
91 ibid [317].
92 ibid [302].
93 Krishnamoorthy v Sivakumar (2015) 3 SCC 467.
94 ibid.
95 NP Ponnuswami v Returning Officer (1952) SCR 218. The right to vote or stand as a candidate 

for election is not a civil right but is a creature of statute or special law and must be subject to 
the limitations imposed by it.



a statute, and hence, its contours are completely subjected to the legislature’s discretion.96 
While the majority opinion in PUCL conceded to the traditional understanding that right 
to vote per se is a statutory right ‘pure and simple’, the concurring opinion delivered by 
PV Reddy, J argued that the right to vote is a constitutional right recognised under article 
326.97 However, both opinions concurred that irrespective of the status of the right to vote 
per se, the act of voting is also a way of ‘expressing a political opinion’, which is protected 
by article 19(1)(a) of the Constitution in the form of ‘freedom to vote’.98 In other words, by 
voting for the candidate or party of her choice, a citizen exercises not only her right to vote, 
but also her freedom of speech and expression. As a result, procedural or remedial issues 
and voting procedure is a matter of statutory regulation, but freedom of expression kicks 
in when the voter actually casts his vote.99 However, merely because a voter has a right to 
express, does he also have a right to informed vote? The answer to this lies in the contours 
of right to know or right to receive information under article 19(1)(a).

The right to know was first articulated as a facet of freedom of speech in cases pertaining 
to evidentiary privilege under section 123. The Court was faced with the question of 
whether the State can claim the privilege under section 123 of the Indian Evidence Act 
1872.  In State of UP v Raj Narain,100 the Court held that the right to know about public 
or government functionaries is derived from the concept of freedom of speech. It further 
went on to hold that ‘[t]he people of this country have a right to know every public act, 
everything that is done in a public way, by their public functionaries.’101 In SP Gupta v 
Union of India (the First Judges Case),102 the government refused to disclose the file that 
contained the details about appointment process of higher judiciary. The court, relying on 
the right to know formulated in Raj Narain, directed the government to disclose the files.103

An even more elaborate exposition of the right to know was carried in another freedom 

96 Jyoti Basu v Debi Ghoshal (1982) 1 SCC 691. A right to elect, fundamental though it is to 
democracy, is, anomalously enough, neither a fundamental right nor a Common Law Right. It is 
pure and simple, a statutory right. So is the right to be elected.

97 People’s Union of Civil Liberties v Union of India (2003) 4 SCC 399.
98 For detailed exposition on the meaning of ‘expression’, see People’s Union of Civil Liberties v 

Union of India (2003) 2 SCR 1176, 1216 (concurring opinion).
99 ibid. Here, a distinction has to be drawn between the conferment of the right to vote on fulfilment 

of requisite criteria and the culmination of that right in the final act of expressing choice towards 
a particular candidate by means of ballot. Though the initial right cannot be placed on the 
pedestal of a fundamental right, but, at the stage when the voter goes to the polling booth and 
casts his vote, his freedom to express arises. The casting of vote in favour of one or the other 
candidate tantamounts to expression of his opinion and preference and that final stage in the 
exercise of voting right marks the accomplishment of freedom of expression of the voter. That 
is where article 19(1)(a) is attracted.

100 State of UP v Raj Narain (1975) 4 SCC 428.
101 ibid [453].
102 (1981) Suppl SCC 87.
103 ibid.
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of speech case, Indian Express Newspapers v Union of India,104 ‘All members of society 
should be able to form their own beliefs and communicate them freely to others. In sum, 
the fundamental principle involved here is the people’s right to know.’105 In Dinesh Trivedi 
v Union of India,106 where the Court had to decide whether the background investigatory 
reports of Vohra Committee (a committee set up by the government to investigate into 
political corruption) should be made public. In this case, Ahmadi CJ, reiterating the right 
to know under the Indian Constitution held, ‘in modern constitutional democracies, it is 
axiomatic that citizens have a right to know about the affairs of the government.’107

However, it is in Secretary, Ministry of Information and Broadcasting Government 
of India v Cricket of Association of West Bengal108 that the Supreme Court, for the first 
time, definitively established a full-fledged ‘right to be informed’ under article 19(1)(a) of 
the Indian Constitution: ‘The freedom of speech and expression includes right to acquire 
information and disseminate it.’109 Further, the freedom of expression also includes ‘the 
right to be educated, informed and entertained.’110 ‘The right to participate’, held the court, 
‘is meaningless unless the citizens are well-informed.’111 The roots of a distinct right to 
informed vote lay in this long jurisprudential background – perhaps a suitable example of 
incremental expansion of penumbral rights.  

3. A distinct right?

In the above cases concerning the right to know and the right to receive information, 
such could be claimed against the government of public officials. Put differently, these 
cases do not recognise a right to receive any private information or information from a 
private person. It is this private-public divide that posed a major challenge for the court to 
extend these penumbral speech rights to include right to know about individual candidates, 
who before they are elected, do not become government or public officials. 

In ADR, the Court did not make any distinction between candidates and legislators. 
Ordinarily, the difference is that while elected or sitting legislators acquire a public 
office,112 the candidates who are merely contesting do not. In other words, ‘candidature’ 
for legislature is a not a public office per se. Thus, PV Reddy J, in his concurring opinion 
in the PUCL case, argued that the right to informed vote should be seen as a distinct right, 
albeit a part of the larger family of penumbral rights under article 19(1)(a). He drew an apt 

104 (1985) 1 SCC 641.
105 ibid 685 [68].
106 Dinesh Trivedi v Union of India (1997) 4 SCC 306.
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110 ibid 224 [75].
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112 PV Narsimha Rao v State (1998) 4 SCC 626 [162].



distinction between the conventional ‘right to know’ cases and the right to informed vote 
evolved by the Supreme Court in ADR and PUCL. The right to informed vote, he argues, 
‘is sought to be enforced against an individual who intends to become a public figure and 
the information relates to his personal matter’.113 Since a candidate, till he gets elected, 
does not become a state functionary, the conventional right to know is different from the 
right to informed vote.114

4. Contours

Both foundational right to informed vote cases – ADR and PUCL – were restricted 
to specific kinds of disclosures that they were required to adjudicate upon. However, the 
Supreme Court did not formulate any cohesive principle that draws the contours or limits of 
the right. In fact, Reddy J, in the concurring opinion in PUCL recognises that the ‘contours 
and parameters’ of the right cannot be precisely defined. Arguing for an approach that 
strikes an appropriate balance between the voters’ right to know and competing concerns, 
he warns against stretching the right to informed vote too far.115

The contours of the doctrine of informed vote are fraught with uncertainties.116 Is the 
doctrine, despite these uncertainties, bound by any principle at all? Where do we draw from 
when it comes to relevant information? Do the voters have the right to know the height 
of the candidate, for instance? I will try to distill some principles which should guide 
further expansion of the right. The first principle is that the test of ‘relevant information’ 
is not empirical – i.e. what voters actually consider to be the most relevant. Instead, the 
information that the Court mandated to be disclosed was relevant for voters because the 
Court expected the voters to act on this information.

Second, ultimately, the contours of right to informed vote are intricately tied to one’s 
constitutional vision of an undesirable candidate – beyond the already stated grounds of 
disqualification. For some undesirable characteristics in a representative, such as criminal 
conviction, insanity, insolvency and young age, the law provides for disqualifications. 
There could be several other undesirable characteristics in a representative – e.g. criminal 
accusations – for which the law stops short of a consequence as harsh as disqualification. 
However, despite the absence of disqualification on such grounds, we may want to 
discourage voters from electing such candidates. It is here that the doctrine of informed 

113 People’s Union of Civil Liberties v Union of India (2003) 4 SCC 399 [1203] (emphasis added).
114 ibid.
115 ibid [1210]. For instance, many voters/citizens may like to have more complete information--a 

sort of bio-data of the candidate starting from his school days such as his academic career, the 
properties which he had before and after entering into politics, the details of his income and tax 
payments for the last one decade and sources of acquisition of his and his family’s wealth. Can 
it be said that all such information which will no doubt enable the voter and public to have a 
comprehensive idea of the contesting candidate, should be disclosed by a prospective candidate?

116 Graeme Orr argues against the doctrine. See Graeme Orr, ‘My Vote Counts: The Basis and 
Limits of a Constitutional Requirement of Political Disclosure’ (2018) 8 Constitutional Court 
Review 52.
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vote steps in. Mandating disclosures about these markers, it is hoped, may discourage 
candidates from contesting or voters from electing – a way of mildly ‘nudging’ yet not 
actively coercing – disclosure becomes a less restrictive means of preventing the election 
of accused representatives. Thus, the markers of information mandated in ADR and PUCL 
– pending criminal charges, undue probably accommodation of assets, financial liabilities, 
and the lack of education – are the grounds of discouragement. It is best demonstrated 
by the disagreement between majority and minority about educational qualifications in 
PUCL. While the majority, concerned by the large number of uneducated legislators, 
considered educational qualifications to be an important marker for choosing a candidate, 
and wanted to discourage uneducated representatives, Reddy J was indifferent to the lack 
of education in a representative: ‘the dividing line between the well-educated and less 
educated from the point of view of his/her calibre and culture is rather thin.’117 As it is clear, 
the disagreement on whether educational information should be disclosed was not based 
on whether it actually, empirically affects voter decisions, but instead on different visions 
of an undesirable candidate.

Based on the information about assets and liabilities of candidates, it was found that 
the assets of several legislators between two elections had multiplied several times over.
Many a times this undue accumulation of wealth was not accompanied by declaration of 
a known or legitimate source of income. Recognising the problem with abnormal wealth 
of the legislators, the Supreme Court in a recent decision in the case of Lok Prahari v 
Union of India118 extended the right to informed vote to include information about (a) 
the sources of income of legislators and ‘associates’,119 and (b) ‘information about the 
contracts with appropriate Government and any public company by the candidate, his/her 
spouse and dependents directly or by Hindu undivided family/trust/partnership firm(s)/
private company (companies) in which the candidate and his spouse and dependents have 
a share or interest.’120 Once again, the decision of the Court to extend the informed vote 
doctrine was based on undesirable characteristics of the candidates – that is disproportionate 
accumulation of wealth and interest in government contracts – which the Court wanted to 
discourage by mandating disclosures, in the absence of an alternative, harsher remedy such 
as disqualification. 

5. Does the doctrine apply to Electoral Bonds?

In India, the doctrine of informed vote has not yet been extended to include information 
regarding party funding. In this part, first, I will show why the doctrine of ‘informed vote’ 
should be extended to include information about political parties – as electoral bonds apply 
only to party funding. Second, I will show why funding information should be covered 

117 People’s Union of Civil Liberties v Union of India (2003) 2 SCR 1176[1217].
118 Lok Prahari v Union of India (2018) 4 SCC 699.
119 ibid [702] a term the Supreme Court used to include his spouse and dependents.
120 ibid [741].



under the doctrine of ‘informed vote’.

5.1. Party-Candidate Dichotomy

As we have discussed, in all the above cases, the right to informed vote has been 
expounded in the context of individual candidates. Interestingly, electoral bonds can be 
used to donate money to political parties only, but not to candidates. One may argue that 
the ambit of the right to informed vote is limited to candidate information only, and hence, 
lack of transparency on party funding details should not be covered by this decision. While 
that is true of the specific directions in this case, the principle laid down by the Court 
goes far beyond. It does not matter whose information it is (candidates’ or parties’). What 
matters is that the information should be reasonably relevant for a voter to make voting 
decisions. Therefore, in assessing electoral bonds against this case, the true question to be 
asked is: are the funding details of political parties relevant for voters to make their voting 
decisions? At the heart of this question is a deeper inquiry: legally, whom does a voter vote 
for? Do voters vote for parties or they vote for candidates?121

In an electoral system like that of India, a voter, by casting a single ballot for a candidate 
fielded by a party, may choose representation at two different levels: first, an individual 
candidate as a representative of that constituency to the legislature, and second, the same 
party to form the government at the state or national level.122 Consequently, a candidate so 
elected may have conflicting obligations to the legislature, the party, and the voters of his 
territorial constituency.123 According to the conventional Burkean idea of representation 
in Westminster parliamentarism, a legislator has a ‘free mandate’ after getting elected.124 
Hence, there should not be any restriction on the legislator’s mandate. Put differently, he 
is obligated neither to a party nor to his constituency, but only to the legislature he is a 
member of.125

As I have argued elsewhere,126 irrespective of which part of the representation the 
voters empirically attach greater significance to – the candidate or the party – the Court 
legally entrenched the assumption that voters choose parties, not candidates: 

These provisions in the Tenth Schedule give recognition to the role of 
political parties in the political process. A political party goes before the 
electorate with a particular programme and it sets up candidates at the 
election on the basis of such programme. A person who gets elected as 

121 Aradhya Sethia, ‘Where’s the Party?: Towards a Constitutional Biography of Political Parties’ 
(2019) 3 (1) Indian Law Review 1, 28 (Sethia).
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a candidate set up by a political party is so elected on the basis of the 
programme of that political party.127

Similarly, Rajiv Gandhi, the then Prime Minister, while introducing the anti-defection 
amendment in Rajya Sabha, argued that the amendment ‘recognises the factual position 
on the ground that one wins one’s seat on the ticket of a political party. We try to start 
with the moral question that the voter is voting for a particular ideology, some principles, 
a programmes and all that is represented in the election symbol of the party on whose 
symbol he stands’.128 Therefore, the constitutional doctrine and history recognize that 
voters primarily elect political parties. Further, the anti-defection jurisprudence recognises 
and entrenches parties’ extensive control over their elected legislators. Therefore, a party-
backed candidate’s suitability cannot be judged without knowing the interests that the party 
may serve. This means that an equally, if not more important piece of information, is the 
information about parties.129

5.2. Is Funding Information Relevant for Informed Vote?

Once we have established that information about political parties is as important, if 
not more, as that of a candidate, the question that arises is: is funding information relevant 
for voters? The relevance of funding information for voters to make effective political 
choices was perhaps best articulated in Buckley v Valeo, where the Supreme Court of the 
US was required to decide the constitutionality of statutory disclosure requirements on 
contributions made to candidates and political committees.130 Primarily, there are two 
reasons for disclosure of funding information. First, voter information: the information 
about sources of funds ‘alert the voter to the interests to which a candidate is most likely to 
be responsive and thus facilitate predictions of future performance in office’.131 Further, in 
line with the ‘discouragement rationale’ that I have discussed in the previous section,132 full 
disclosure about funding information may either deter quid pro quo transactions or nudge 
voters against electing candidates who have used or are likely to use their public office 
for quid pro quo arrangements. Therefore, funding information is relevant information 
for the voters. These two rationales may converge as ‘the prospect of voter awareness of a 
contribution may make the recipient less likely to provide a donor with favors’.133 Perhaps 
therefore, the Supreme Court of India has recognised prevention of corruption as one of the 

127 Kihoto (n 122) [13] (emphasis added).
128 Rajiv Gandhi, Rajya Sabha Debates (31 January 1985) (emphasis added)
129 Sethia (n 121) 31.
130 Buckley  v Valeo [1976] 424 US 1 [63].The impugned law in Buckley required that if a person’s 

annual contribution aggregate more than $100, the political committees and candidates will be 
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rationales underlying the right to informed vote, including identifying a positive obligation 
on the state to check corruption in public life.134

The above-stated rationales for transparency exist only when the politicians themselves 
know about the source of donation. What if we could design a fully anonymous system 
where donors donate through a government clearing house and neither candidates nor 
parties could ascertain the source of such funding?135 If there were no credible way for 
politicians to figure out who funded them, they will not have any basis for doling out any 
benefits.136 Anyone can claim that she has donated to the party, and seek benefits from the 
party, but if none of them could prove it, the party will have no means of ascertaining that 
someone has actually donated to its campaign. Resultantly, parties will have no credible 
basis to perform its part of quid pro quo.137 In such a system, claiming that one has donated 
to a party will be same as claiming that one has voted for a party in a secret ballot system 
– there is no way to ascertain it. If so, even voters should have no interest in knowing 
the sources of funds as it will not tell them anything about the party’s likely policies or 
interests. In other words, public disclosure is needed only when politicians know their 
source of funding; in the absence of politicians’ knowledge, the rationale for transparency 
do not hold water.138 A study published in 2016 provided empirical support in favour of 
the fully anonymous campaign finance system suggested by Ackerman and Ayres.139 The 
study concluded that such system is likely to reduce the influence of money in politics more 
effectively than a system with full disclosures or partial disclosures.140 However, the biggest 
challenge to the proposal by Ackerman and Ayres arises at the stage of implementation. Is 
it feasible to design a campaign finance regime where we can prevent a party from knowing 
the sources of the funding it receives? 

A similar kind of arrangement was tried in Chile, where companies could anonymously 
donate to political parties provided they channeled the sums through Chilean Electoral 
Service. In this system, the Electoral Service forwards the sum delivered by the donor to 
the donee party without revealing the identity of the donor.141 In such a system, although 

134 See People’s Union of Civil Liberties v Union of India (2003) 2 SCR 1176; Lok Prahari v Union 
of India (2018) 4 SCC 699.

135 See Bruce Ackerman & Ian Ayres, Voting with Dollars: A New Paradigm for Campaign Finance 
(1stedn, Yale Law University 2004). 

136 ibid 5. Full publicity makes sense only under one assumption – that the candidates themselves 
know the identity of their contributors…[W]hy should candidates know how much money their 
contributors have provided?

137 ibid 6.
138 ibid 6.
139 Fang and others (n 69).
140 ibid 504.
141 Institute for Democracy and Electoral Assistance, ‘Funding of Political Parties and Election 

Campaigns: A Handbook on Political Finance’  (Elin Falguera and others, International 
IDEA 2014) 133 <//www.idea.int/sites/default/files/publications/funding-of-political-parties-
and-election-campaigns.pdf> accessed 8 June 2019.
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the law mandates confidentiality, it is in the interest of corporates and parties to coordinate 
with each other in such a way that parties will be able to ascertain the donations which are 
big in volume. For instance, if a corporation donates millions of dollars in one day, and 
the corporation informs the party that it is going to do so, the party can easily ascertain it 
once it receives the sum. When it comes to huge corporate donations, it would not be very 
difficult to flout confidentiality requirements. In this system, while the donor and donee 
would know the details of donation, no one else would. Due to informal coordination 
between donors and donees, this de jure fully anonymous system turns into a de facto 
partially anonymous system. 

Ackerman and Ayres suggest an elaborate mechanism to prevent donees from 
ascertaining the sources from which they receive donation. If secrecy architecture is 
properly designed such that donees cannot ascertain, even by means of coordination with 
donor, as to who all have donated to them, any promise made by donors will not be a 
credible promise.142 While in principle this system is desirable, there is no feasible way 
of working it out in practice; even the elaborate system framed by Ackerman and Ayres 
is prone to manipulation.143 Given the difficulty in designing a successful regime where 
the donations can be hidden from politicians, the troubles with the lack of transparency 
– corrupt contributions and lack of voter information – persist. As the above mentioned 
conducted empirical study shows,144 partial anonymity, where only donor and donee know 
about the contributions, but the voters do not, is likely to be the most harmful system in 
terms of the corrupt influence of money on policymaking. Therefore, if full anonymity 
cannot be implemented, the rationale behind funding disclosures stands. 

One may argue that electoral bonds merely facilitate but do not mandate anonymity. 
Even in the case of ADR, the law neither prevented nor mandated any disclosure. The Court 
held that the absence of mandatory disclosure itself resulted into violation of voters’ right 
to know, and went on to direct mandatory disclosure.145 Therefore, even if electoral bonds 
only facilitate anonymity and not mandate it, to the extent these bonds facilitate anonymity, 
they infringe upon the right to informed vote. Is such infringement constitutionally justified?

v.  right to anonymity

1. Why Funding Anonymity Matters?

Once the preliminary inquiry is established that electoral bonds scheme infringes upon 
right to informed vote, in this part, I will proceed to the question – is such infringement 
constitutionally justified? The plausible ground of its justification could be that that it seeks 

142 Bruce (n 135); Full publicity makes sense only under one assumption - that the candidates 
themselves know the identity of their contributors…[W]hy should candidates know how much 
money their contributors have provided?

143 ibid.
144 Fang and others (n 69).
145 Association for Democratic Reforms v Union of India (2002) 5 SCC 294 [48].



to protect donor anonymity.

Gowda and Sridharan, in their study based on confidential interviews with politicians 
and businesspersons, argued that despite tax benefits, disclosures are unfavorable due to 
‘loss of anonymity’.146 Public disclosure requires corporations to face both shareholders 
and political opponents.147 Politically risk-averse donors still give priority to anonymity 
over tax deductions. Transparency requirements can not only render donors vulnerable 
to extortion by opposing parties and private individuals, but may also cause a chilling 
effect on the donations that may otherwise be made to smaller parties or parties likely to 
be in opposition (but may be in power in the states). Finally, in the Indian scenario, due 
to ubiquity and ease of cash transactions, and unwillingness on part of donors to disclose 
details, strict disclosure rules may shift the method of contribution to under-the-table cash 
transactions from transactions through formal channels.

2. Constitutional Right to Anonymity?

In Puttaswamy (I), the Supreme Court articulated a general right to anonymity as a 
facet of right to privacy in India.148 The Court distinguished between privacy and anonymity 
as follows: ‘Privacy involves hiding the information, whereas anonymity involves hiding 
what makes it personal’.149 For instance, the protection claimed in the context of electoral 
bonds could only be that of anonymity, not privacy. This is because while political parties 
are required to disclose aggregated information about total funds received, they are allowed 
to hide the details about the sources, thus hiding what makes it personal for donors.150 
While there is a general – albeit limited – right to anonymity, does it apply to donations 
made to political parties?

146 Gowda & Sridharan (n 30) [230].
147 ibid.
148 K Puttaswamy v Union of India (2017) 10 SCC 1 [182] (Chandrachud  J). If the State preserves 

the anonymity of the individual it could legitimately assert a valid state interest in the preservation 
of public health to design appropriate policy interventions on the basis of the data available to it.

149 An example helps introduce the key distinction that has gone unrecognised. Imagine, for instance, 
that a person’s medical file contains a piece of paper with the results from his blood test, but his 
doctor removes the paper and places it in a blank file. If we subsequently obtained access to this 
person’s medical file, without the test results, we would describe the situation using the concept 
of privacy: We would say ‘the privacy of the person is protected,’ or ‘the associated information 
is private.’ If, on the other hand, we obtained access to the test results, without the medical file, 
we would describe the situation using the concept of anonymity: We would say ‘the anonymity 
of the test results is protected,’ or ‘the associated person is anonymous’.Quoted from Jeffrey M. 
Spkopek, ‘Reasonable Expectations of Anonymity’ (2015) 101 Virginia Law Review 691; K 
Puttaswamy v Union of India (2017) 10 SCC 1 [182] (Chandrachud J).

150 Electoral Bond Scheme <http://egazette.nic.in/(S(wt41rplm5lmgvx0oimxjpjoi))/Digital.
aspx> accessed 29 July 2019; Association for Democratic Reforms, ‘Analysis of Donations 
from Corporates & Business Houses to National Parties for FY 2016-17 & 2017-18’ <https://
adrindia.org/content/analysis-donations-corporates-business-houses-national-parties-
fy-2016-17-2017-18-0> accessed 30 July 2019. 
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Perhaps the best articulation of right to secrecy in Indian jurisprudence in the context 
of political participation occurs in what is commonly referred to as NOTA judgment.151 The 
Court upheld the right to secrecy of vote – including secrecy of not having voted for any 
candidate – as a facet of freedom of expression under the Indian Constitution.152 Secrecy of 
vote, the Court held, can be removed only when ‘there is any conflict between secrecy and 
higher principle of free elections.’153

However, this right to secrecy has not been, and cannot automatically be, extended 
to political contributions. This is because in Indian constitutional jurisprudence, neither 
document nor doctrine directly recognises any constitutional right to make political 
contributions, leave anonymous contributions. Further, even if such a right existed in 
Indian jurisprudence, it is not clear if the right to secrecy could apply to party donations. 
This is primarily because while both – voting and contributions – are political expressions, 
they are fundamentally different in two ways. First, unlike voting, where the information 
is hidden from all parties and candidates, political contribution is only hidden from public 
and opposing parties, with the donee having the knowledge about such contributions. In 
other words, there is no ‘secret donation booth’154 like there is a secret voting booth.155 
The selective or partial disclosure (disclosed to donee but not to public) could facilitate 
quid pro quo relationships. Another distinction between votes and contributions is that 
while right to vote is accompanied by political equality or ‘one person one vote’ principle, 
such principle is ordinarily non-existent when it comes to campaign contributions. In other 
words, unlike one’s vote, not everyone has equal money to contribute. This lack of equality 
makes donations different from the right to vote.156

In contrast, under the U.S. constitutional jurisprudence, contributions to candidates 
and parties are recognised as a facet of freedom of speech157 and association.158  It further 

151 People’s Union of Civil Liberties v Union of India (2013) 10 SCC 1.
152 ibid [54]. Free and fair election is a basic structure of the Constitution and necessarily includes 

within its ambit the right of an elector to cast his vote without fear of reprisal, duress or 
coercion. Protection of elector’s identity and affording secrecy is therefore integral to free and 
fair elections and an arbitrary distinction between the voter who casts his vote and the voter who 
does not cast his vote is violative of Art. 14. Thus, secrecy is required to be maintained for both 
categories of persons (emphasis added).

153 People’s Union (n 151) [33].
154 See Bruce (n 135).
155 See Part IV(5.2) for why designing a completely anonymous funding system on the lines of 

secret ballot is not feasible or practical.
156 Strauss (n 45) 1383. 
157 Buckley (n 130) [21]. Given the important role of contributions in financing political campaigns, 

contribution restrictions could have a severe impact on political dialogue if the limitations 
prevented candidates and political committees from amassing the resources necessary for 
effective advocacy.

158 Buckley (n 130) [22]. The Act’s contribution and expenditure limitations also impinge on 
protected associational freedoms. Making a contribution, like joining a political party, serves 
to affiliate a person with a candidate. In addition, it enables like-minded persons to pool their 



recognises that disclosure places burden on such right. Disclosure may expose the donors to 
harassment or retaliation by their political opponents, thus chilling people from exercising 
their right to make political contributions.159 Even if one argues that like in the US, the 
right to make political contributions could be implied under articles 19(1)(a), 19(1)(c) and 
21 of the Indian Constitution, it does not automatically guarantee constitutional protection 
against disclosures. This is because there may be overriding state interests in burdening 
such right with disclosure requirements. What are those state interests in transparency that 
may outweigh the chilling effect disclosures may cost? 

As discussed in Part IV.5.2, there are two primary legitimate state interests in mandating 
disclosures.160 First, supplying information to voters to help them make effective political 
choices.161 In India, voter information is not just a legitimate state interest, but also a 
recognised fundamental right, repeatedly upheld by the Supreme Court.162 Due to the 
fundamental nature of the right, it is also a duty of the state to protect and facilitate the 
exercise of such right. Therefore, this ground for imposing disclosure burdens attains an 
even heightened status in India than in the US, where there is no such right to informed vote. 
The second legitimate state interest in disclosure is deterring163 (or exposing)164 corruption 
(or quid pro quo relationships) facilitated by donations to candidates and parties. 

Both grounds – voter information and anti-corruption – have been recognised not 
only as a legitimate state interest, but also as a positive obligation of the Indian State.165 
Therefore, they attain a greater weight in India than in the US in the balancing exercise. 
Recognising that in some cases disclosures may pose the threat of harassment and 
retaliation, the law could guarantee a few protections. The US Supreme Court created an 
exception to mandatory disclosure. A person who does not follow disclosure requirements 
needs to show a ‘reasonable probability that disclosure of its contributors’ names will 
subject them to threats, harassment, or reprisals from either Government officials or 
private parties.’166 This exception was recognised as a constitutional principle, and any 

resources in furtherance of common political goals.
159 Buckley (n 130) [66].
160 Buckley (n 130) 68. In Buckley, the Court also identified a third state interest in disclosures: 

enforcing contribution limits disclosure requirements are an essential means of gathering the 
data necessary to detect violations of the contribution limitations described above. Since there 
are no contribution limits in India, we can ignore this interest for now.

161 Buckley (n 130) 67. The Court observed that ‘[s]ources of a candidate’s financial support also 
alert the voter to the interests to which a candidate is most likely to be responsive and thus 
facilitate predictions of future performance in office’.

162 See Part IV.
163 Buckley (n 130) 67. The prospect of voter awareness of a contribution may make the recipient 

less likely to provide a donor with favors.
164 ibid. A public armed with information about a candidate’s most generous supporters is better 

able to detect any post election special favors that may be given in return.
165 PUCL v Union of India (2002) 3 SCR 294; Lok Prahari v. Union of India (2018) 4 SCC 699.
166 Citizens United v FEC [2010] 558 U.S. 310, 362; Buckley (n 130) [74].
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application of mandatory disclosure rules in such cases would amount to constitutional 
violation. However, the determination of the existence of reasonable probability of threats, 
harassment, or reprisals will take place from case to case.167 In Brown v Socialist Workers 
’74 Campaign Committee,168 applying the Buckley exception, the Court exempted minor 
parties which can show the evidence of past harassment by government or private entities 
from campaign disclosure requirements, and a reasonable probability of future reprisals. 
Perhaps, the Courts could read a similar exception in the Indian law against a general 
constitutional principle of full disclosure. 

As I discuss below, another way of protecting at least small donors is a monetary 
threshold for disclosure.

3.	 The	₹20,000	Threshold:	Should	the	Court	Read	it	Down?

While the scheme of electoral bonds has received much attention, another significant 
facilitator of opacity is an obscure, yet significant provision of the Representation of the 
People Act 1951, section 29C(1).169 The provision exempts political parties from disclosing 
the source of any contribution below ₹20,000. The rationale for exempting the donations 
below ₹20,000 is twofold. First, minor sums are not likely to create a quid pro quo 
relationship between the donor and the donee party. Ordinarily, the policies of big parties 
are not likely to be influenced by small donations. Another rationale behind the exemption 
is that individual citizens or small companies may want to participate in the democratic 
process by financially supporting a party whose ideas or policies they agree with. However, 
those small donors, who may be relatively powerless, may also fear retaliation or extortion 
by other parties. Thus, they may need to maintain privacy around political choices. Similar 
to a secret ballot, the secrecy in donations here protect the rights of democratic participation 
of small donors. In this way, the threshold of ₹20,000 strikes a balance between the need 
for transparency and donor’s right to privacy. Although this threshold is irrelevant to 
electoral bonds as all bonds are completely anonymous, the existence of this threshold, it is 
submitted, further justifies that electoral bonds are not required to protect ordinary citizens’ 
political participatory rights.

Although an aggregated threshold should exist for mandatory disclosures, in case of 
the above threshold, there is a small catch. When the same donor contributes multiple 
times, each different donation is counted separately for the purposes of disclosure. Further, 

167 Citizens United v FEC [2010] 558 US 310, 362. However, since this exception imposes a 
burden of proof on the donor to show the reasonable probability of harassment or reprisal, a few 
dissenting voices in the US Supreme Court have expressed reservations about the exception. 
Instead they advocate for complete removal of mandatory disclosure requirements. Eg. (Thomas 
J., Dissent).

168 Brown v Socialist Workers’ 74 Campaign Committee (1982) 459 US 87.
169 Aradhya Sethia, ‘For Cleaner, Fairer Elections’ The Hindu (23 February 2018) <https://www.

thehindu.com/opinion/op-ed/for-cleaner-fairer-elections/article22809421.ece> accessed 20 
June 2019.



there is no mandatory time difference between two donations. This means that I can make 
multiple smaller donations on the same day which cumulates to a large overall sum. For 
instance, if I want to donate ₹19 crore, I can break the sum into 1000 donations of ₹19,000 
each. For the purposes of section 29C(1), the party will not be required to disclose the 
donations.170 However, I end up donating the big sum to the party – a contribution likely to 
have a quid pro quo arrangement. 

This gives political parties a convenient loophole to hide their funding sources by 
breaking large contributions into smaller sums, even ₹19,999 each. As a result, a vast 
majority of donations to political parties come from sources unknown to voters. Thus, this 
loophole, perhaps more than even electoral bonds, has become a political funding black 
box.171 It is rather surprising that the constitutionality of this exemption has never been 
challenged. 

In order to prevent the abuse of a provision which was meant to provide protection to 
small donors, this loophole could be fixed through judicial reading down of the provision. 
The court should read down the word ‘contribution’ in section 29C(1)(a)172 to mean ‘the 
aggregate annual contribution’. Similar reading should be adopted for section 29C(1)(b), 
which provides for similar exemption for contributions by companies.173 Such construction 
by the court would mean that an individual or a company cannot contribute more than 
₹20000 in a financial year, which would restore the provision to its limited original purpose 
of protecting small donors. Therefore, the Buckley exception to disclosure (reasonable 
probability of threats, harassment, or reprisals) coupled with an annual aggregated 
monetary threshold of ₹20,000, provide adequate protection to donor anonymity, while 
at the same time, protecting the right to informed vote. Apart from these exceptions, other 
laws that facilitate opacity about the immediate sources of donation, including the scheme 
of electoral bonds, violate the right to informed vote, and are thus, unconstitutional.

vi. ConCluding: Cautionary notes and new Paths

1. The Limits of a Cash-based Economy

India is primarily a cash-based economy. According to the Economic Survey of India 
2016-17, 98 per cent of consumer transactions (by volume) are carried out in cash.174 A 

170 ibid.
171 Jagdeep S Chhokar, ‘Black Money and Politics in India’ (2017) 52(7) Economic and Political 

Weekly 91 (Chhokar).
172 Representation of the People Act 1951, s 29C(1)(a). The contribution in excess of twenty 

thousand rupees received by such political party from any person in that financial year.
173 Representation of the People Act 1951, s 29C(1)(b). The contribution in excess of twenty 

thousand rupees received by such political party from companies other than Government 
companies in that financial year.

174 Government of India, Economic Survey 2016-17 <https://www.indiabudget.gov.in/budget2017- 
2018/es2016-17/echapter_vol2.pdf>  accessed 29 July 2019. India has a very high predominance 
of consumer transactions carried out in cash relative to other countries accounting for 68 percent 
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cash dominated economy, India makes it a fertile ground for flouting black money control, 
and political finance is no exception. There is very little information available about the 
ways and means by which black money flows into Indian politics, making it difficult to 
determine the exact scope and impact of black money in politics.175 In simple terms, ‘black 
money’ or ‘illicit money’ is defined as the money that is not reported to tax authorities.176

Based on rough estimates, cash to check (including other formal ways of transactions) 
ratio in political contributions and spending is 9:1.177 Several government reports have 
recommended the reduction of cash transactions in the electoral space as a means to control 
black money in India.178 Recently, the Government has made several amendments to the 
laws dealing with party funding to curb cash donations. First, in 2013, the Parliament 
refuses tax deductions to any company for the sum it donates to a political party using 
cash.179 Similarly, the Electoral Trusts were required to receive all donations through 
formal (non-cash) sources in order to enjoy tax exemption.180 Subsequently, in 2017, 
the Companies Act 2013 was amended to prohibit corporate entities from donating in 
cash.181 Further, any contribution above ₹2000 should not be received through cash. The 
consequence of the accepting donation of more than ₹2000 by cash is that the party will 
lose their tax-exempt status.182 This amendment is aimed at bringing party finance within 
formal economy. However, parties may evade this requirement by breaking up larger 
contributions into multiple smaller contributions of less than ₹2000, thus rendering the 
provisions easily evadable. One would expect that these reforms may solve the problem of 
lack of legal sources of funding that existed in the previous regime, but the flow of unclean 
money and cash in politics continued, and arguably increased.183 Why so? At this juncture, 
it may be informative to look into the peculiar ways in which political money is amassed 
in India.

Demonstrating underground mechanisms of political funding, Vaishnav and Kapur, in 
their study on the linkage between construction industry (being a highly regulated industry) 
and political funding, argued that the construction industry faces a short-term cash crunch 
in the elections season, suggesting prevalence of illicit fund transfers from the industry to 
parties.184 As one commentator explains, ‘land, liquor, and mining’ are the biggest source 

of total transactions by value and 98 percent by volume.
175 Chhokar (n 171).
176 Department of Revenue, ‘While Paper on Black Money’(2012) <https://dor.gov.in/sites/default/

files/FinalBlackMoney.pdf> accessed 21 June 2019.
177 Kang (n32). 
178 White Paper on Black Money (n 176).
179 Income Tax Act 1961, s 80GGB.
180 Rule 17CA made under 13B.
181 Companies Act 2013, s 182(3A) as inserted by Finance Act 2017, s 154.
182 Income Tax Act 1961, s 13A.
183 See Chhokar (n 171).
184 Milan Vaishnav and Devesh Kapur, ‘Quid Pro Quo: Builders, Politicians and Election Finance 
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of black money in politics. In part, political funds can be raised by foregoing the revenue 
that is due as excise duties or royalties on liquor and mines respectively.185 A part of the 
revenue foregone is transferred to political parties as bribe – primarily in cash.186 Change 
of Land Use (CLU) is another way. Land use regulation classifies several areas of land 
into agricultural, commercial, etc. As an observer has noted, most of the CLU files are 
cleared before elections, converting many pieces of low-value agricultural land into high-
value commercial land. Thus, a stroke of government’s pen becomes a source for extorting 
contributions to political parties.187 Most of these transactions are likely to take place in 
cash. The cash collected by political parties is then parked in a distributed manner with 
elaborate arrangements involving hawala (transfer of cash through a network of money 
brokers) and money laundering mechanisms.188

Often, mandating transparency by the law is seen as a panacea in the field of political 
funding. This vision is also reflected in the constitutional doctrine. As argued above, 
constitutionally, electoral bonds should be struck down – to the extent they facilitate 
anonymity. However, here is a cautionary note for transparency obsession: disclosure 
requirements do not automatically convert into actual transparency. One may argue that 
when it comes to political funding, mandating transparency as argued here, will force 
political money further underground in search of anonymity.189

In order to secure anonymity, corporations resort to donations through black money, 
as the black money route will not carry any record in the official balance-sheet of the 
company. For instance, section 293A of the Companies Act 1956 required specific 
disclosures by the company in its profit and loss statement about contributions made to 
political parties. Instead, a company, after making donations to a political party, mentioned 
it under ‘miscellaneous expenses’ presumably to hide it from shareholders and opposition 
parties.190 Cases like these demonstrate not only the reluctance of companies to make 
specific disclosures about political funding, but also the willingness of companies to craft 
creative routes to transfer the money. 

in India’  (2011) Working Paper 276 Centre for Global Development <https://www.cgdev.org/
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As some scholars have pointed out, if corporations can be assured confidentiality with 
respect to donations, they would prefer to donate through formal channels, rather than in 
cash.191 In this way, there appears to be an inherent conflict between transparency norms and 
clean money in politics. Put briefly, disclosures mandated by the law do not automatically 
translate into actual transparency. The shortcomings of legal disclosure requirements are 
apparent in the active violation of the laws by political parties. Before the introduction of 
electoral bonds, parties192 and companies193 were under legal obligations to disclose their 
funding and contribution details respectively. However, the parties were actively flouting 
this obligation by not filing income tax returns. In response to a writ petition filed in 1996, 
the Supreme Court directed all the parties to file their tax returns.194

Black money not only facilitates illegal activity, but depending on the source of funding, 
may also lead to several criminal networks closely aligning themselves with politicians.195 
At the same time, the problem of black money is a result of a broader political economy of 
the Indian state. If the large parts of the economy are hit by the problem of illicit money, 
it would be naïve to think that party funding could be somehow protected from it without 
reducing the prevalence of cash in general. Even campaign finance works within the entire 
complex network of financial system which contributes to elaborate arrangements of 
organising and parking money.196

2. Towards New Dimensions

In this paper, I have examined several shortcomings in Indian party funding law. First, 
the removal of corporate contribution caps poses a major threat of party capture by a few 
powerful corporations. Second, both electoral bond and the ₹20,000 threshold – perhaps 
the latter more than the former – pose major threats to the funding transparency. While the 
₹20,000 threshold should be read down to include only annual aggregated donation, the 

191 Gowda and Sridharan (n 30).
192 Representation of the People Act 1951, s 29C; Income Tax Act 1961, s 13A. 
193 Companies Act 1956, s 293A; Companies Act 2013, s 182;  Income Tax Act 1961, s 80GGB.
194 Common Cause of India v Union of India 1996 (2) SCC 752.
195 Chhokar (n 171) 91. Why should ‘unaccounted or undeclared money’ be used in politics? A 

simple and logical answer is that such money is, and has to be, used when unaccountable and 
undeclarable activities are undertaken. And if it is used, then it follows that such activities 
are indeed undertaken, or have to be undertaken, as some will say, while being involved in 
competitive political and electoral processes.

196 Ruchika Singh, ‘Black Money and Elections: Who Will Bell the Cat?’ (The Hindu Centre 
of Public Policy, 30 April 2014) <http://www.thehinducentre.com/verdict/commentary/
article5959650.ece> accessed on 19 June 2019. The menace of black money cannot be curbed 
by the limited initiatives of the ECI alone. It is important that a detailed analysis is done on 
how the provisions of RPA can be made more harmonious with the other financial rules and 
regulations. This would include looking at the IT Act, the Wealth Tax Act, the Companies Act, 
the Foreign Exchange Management Act (FEMA), the Prevention of Money Laundering Act, 
Banking Regulations Act, and Cooperative Society laws and audit standards, so that hidden and 
illegal funds of parties and candidates can be tracked.



anonymity element of electoral bonds should be declared unconstitutional. I finally argue 
that despite the constitutional right to informed vote, we should be careful about insisting 
on excessive disclosure requirements.

While we discussed constitutional responses to certain issues, there are many pathologies 
in the current party funding regime, which require innovative constitutional responses. 
One such avenue where the future research could be carried out is the relevance of the 
constitutional principles of ‘political equality’ or ‘one person one vote’ for party funding 
regime. For instance, in McCloy v New South Wales,197 the Australian High Court, when 
faced with the question of constitutionality of contribution caps, held that ‘guaranteeing the 
ability of a few to make large political donations in order to secure access to those in power 
would seem to be antithetical to the great underlying principle of political equality.’198 The 
judgment of the High Court insisted on levelling the playing field to preserve the principle 
of political equality. It needs to be examined if such a principle could be imported into the 
Indian Constitution.199 Further, what would be the impact of such principle on the recent 
amendment which removes contribution caps placed on corporates? Perhaps, the question 
is better left for further research.

Party funding regulation in India needs not only constitutional responses, but also 
positive reform programs. Well-principled political funding reforms can easily backfire if 
they cannot be enforced properly. For example, the experience with expenditure limits has 
shown that by and large they have remained unenforced.200 Finally, party funding does not 
exist in isolation. It interacts with various aspects of economy, society, and politics, being 
both the cause and the effect of broader structural issues. However, we should not confuse 
reforming political funding with reforming the entire economy or democracy. As David 
Straussso elegantly suggested, ‘[t] he task of campaign finance reform is not so much to 
purify the democratic process as to try to save it from its own worst failings.’201

As Issacaroff and Karlan put it, ‘[e]lectoral reform is a graveyard of well-intentioned 
plans gone awry… every reform effort to constrain political actors produces a corresponding 
series of reactions by those with power to hold onto it’.202 ‘Political money’ they argue ‘is 

197 McCloy v New South Wales (2015) 257 CLR 178, 202 [27].
198 ibid [28].
199 Arguably, the principle of one person one vote or political equality has been read into the Indian 

Constitution RC Paudyal v Union of India 1994 Supp (1) SCC 324. In RC Paudyal, the delimitation 
of the constituencies was challenged on the grounds that they do not follow mathematical 
precision. The Court held that though political equality is embedded as a constitutional principle, 
it does not guarantee mathematical equality in the exercise of delimitation.

200 One can argue that the law is designed to be unenforceable. It places limits on candidate 
expenditure, but no limit on expenditure of political party for its propaganda. Often, the candidate 
expenditure is passed off as party expenditure in accounts to escape the enforcement of the law.
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like water, has to go somewhere. It never really disappears into thin air.’203 Therefore, 
striking down of electoral bonds or even laying down the most progressive disclosure 
requirements may not usher true transparency, if they do not accompany a plan to curb cash 
donations or preventing political money from going further underground. This is not to say 
that we should make peace with an opaque party funding system. However, the Supreme 
Court decisions upholding transparency norms will not suffice. The future studies on party 
funding in India calls for a more interdisciplinary research where politicians, economists, 
finance experts, political scientists and lawyers could come together to design a system 
that is constitutionally sound, but also grounded in the political economic realities of India.

203 ibid 1708.


