
THE PRAGMATICS BEHIND ‘SEAT’ / ‘PLACE’ AND 
‘VENUE’ IN AN ARBITRATION CLAUSE: IS HARDY A 

DISCORDANT NOTE?

Adarsh Ramanujan*

The Supreme Court has, over the years, attempted to clarify the difference 
between the words, ‘seat’, ‘place’, and ‘venue’. However, confusion still 
persists and a major debate relates to the implications of the absence of 
any of these words in an arbitration clause when referring to a territory 
or location, or alternatively, where the arbitration clause refers to a 
‘venue’ without separately mentioning the ‘seat’/’place’. This article 
shall examine the pragmatic meanings to be drawn from such arbitration 
clauses taking the recent judgement of the Supreme Court in the Hardy 
case as its central point. The author critically analyses the judgement 
in all its dimensions and delves into the position of law arising from a 
consistent line of cases before Hardy to argue that the decision is per 
incuriam and should be viewed as a deviation rather than as precedent.

i. introduCtion

Semantics and pragmatics do not refer to the same in the study of languages. Both 
involve the study of words and their meanings, but the former is limited to literal meanings, 
while the latter concerns the contextual meaning and/or the intended/inferred meaning. 
Both meanings are relevant to interpreting the law, though pragmatics plays a larger role.
In the literal sense, for instance, the words ‘seat’, ‘place’ and ‘venue’ have several possible 
meanings that do not necessarily overlap. One of the various possible meanings for ‘seat’ 
is ‘principal site or location’; the primary meaning normally associated with the word 
‘place’ is ‘a particular position, point, or area in space; a location’; and the word ‘venue’ is 
normally understood to mean ‘the place where something happens’.1

Yet, in the context of the Arbitration and Conciliation Act, 1996 (“Act”), the Supreme 
Court of India has held that ‘seat’ and ‘place’ are synonymous whereas ‘seat’ and ‘venue’ 
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are distinct.2 To those initiated in arbitration law, the word ‘seat’ has significance, even 
though the word is absent in the Act. The ‘seat’/‘place’ of an arbitration is a proxy to 
conclude whether Part I or Part II of the Act governs the arbitration and the award. As the 
current Indian law stands, for agreements governed by the Supreme Court’s judgement in 
BALCO, i.e. those after 12.09.2012, where the seat/place is within India, Part I of the Act 
applies and if not, only Part II of the Act applies. The ‘venue’, on the other hand, is not 
determinative of this issue. Even for agreements covered by the pre-BALCO position of 
law, i.e. those before 12.09.2012, which are governed by the judgement of the Supreme 
Court in Bhatia International,3 if the seat is determined to be outside India, Part I of the Act 
stands impliedly excluded.

Even to the initiated, however, subtleties remain. One confusion relates to the 
implication arising from the absence of any of these above words, viz., ‘seat’ or ‘venue’ 
or ‘place’in the arbitration clause when referring to a territory or location. Similarly, even 
though a certain territory or location may be mentioned as the ‘venue’ without there being 
a separate territorial reference to the ‘seat’, the subjective intent could be that the parties 
intended the ‘venue’ to be the ‘seat’ (or not). The recent three-judge bench judgement of 
Supreme Court in the case of Union of India v Hardy Exploration and Production (India) 
Inc (“Hardy”),4 exemplifies the difficulties that may arise in such cases. In this judgement, 
the Supreme Court was confronted with an international arbitration award issued in Kuala 
Lumpur under an arbitration clause that mentioned Kuala Lumpuras the ‘venue’ without 
there being a separate territorial reference to a ‘seat’/‘place’. The Court in that case held 
that the ‘seat’/‘place’ of arbitration could not be Kuala Lumpur and that the award could be 
challenged under section 34, Part I of the Act. This judgement was not without controversy 
and resulted in a flurry of discussions and debates.

In this article, the author intends to examine the pragmatic meanings to be drawn in 
cases where the arbitration clause does not contain the words ‘seat’/‘place’ or ‘venue’ in 
the arbitration clauses when referring to a location or territory, or, alternatively, where 
the arbitration clause refers to a ‘venue’ without separately mentioning the ‘seat’/‘place’. 
Taking the latest judgement in Hardy as its central point, the author intends to examine 
and critique the judgement in all its dimensions, apart from examining the position of law 
arising from a consistent line of judgements before Hardy. The ultimate objective is to 
assess whether the judgement in Hardy is to be seen as precedent setting or is likely to be 
ignored as a discordant note.

2 Bharat Aluminium v Kaiser Aluminium Technical Services Incorporated (2012) 9 SCC 552. 
3 Bhatia International v Bulk Trading SA (2002) 4 SCC 105.
4 Union of India v Hardy Exploration and Production (India) Incorporated (2018) SCC Online 

1640 (SC).
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ii. setting the Context

As indicated, the focus of this article are arbitration clauses that do not mention 
‘seat’/‘place’ or ‘venue’, as well as clauses that mention a certain territory to be the ‘venue’ 
without a separate territorial reference to a ‘seat’. These following illustrations typify the 
clauses under consideration:

SAMPLE A: ‘…The arbitration shall be conducted in accordance with 
the [curial law]. The venue for the arbitration shall be [VENUE] and the 
arbitration shall be conducted in the English language.’

SAMPLE B: ‘…The arbitration shall be conducted in accordance with 
the [curial law]. The arbitration shall be conducted at [CITY] and the 
arbitration shall be conducted in the English language.’

In either case, the ‘seat’ of arbitration is not mentioned and assuming the arbitral 
tribunal has itself not determined this issue, it falls upon the court before which an 
appropriate petition is filed, to determine the same. The arbitration clause in Hardy was 
similar to SAMPLE A. Of course, typical arbitration clauses remain much more complex 
and sophisticated in vocabulary. Arguably, the choice of law clause could also play an 
important role and for the purpose of this article, it is presumed that the governing law of 
contract is Indian law. 

iii. a summary of Hardy

The judgement in Hardy arose in the context of International Arbitration between 
the Union of India and Hardy (an American company). The Union of India had lost the 
arbitration and chose to file a petition under section 34, Part I of the Act to challenge the 
arbitration award. This challenge was dismissed as withdrawn5 by a single judge of the 
Delhi High Court. In this order of the Single Judge, it was recorded that the only averment 
as to the jurisdiction of the Delhi High Court was that the office of the Union of India was 
within the territorial limits of the Court.6 The Union of India appeared to admit that this 
alone can not trigger the jurisdiction of the Court.

Despite such withdrawal, the Union of India filed an appeal before the division bench 
of the Delhi High Court and contented that a section 34 petition was maintainable. The 
division bench of the Delhi High Court dismissed the appeal on merits, holding that Part I 
of the Act and thus, section 34 of the Act, does not apply to the arbitral award. 

On appeal, the case was heard by a two-judge Bench of the Supreme Court.7 The two-
judge bench in Hardy indicated that the law was unsettled as regards the situation where 

5 Union of India v Hardy Exploration and Production (India) Inc (2015) SCC Online 14522 (8) 
(Del) (Hardy Exploration).

6 ibid [3].
7 Union of India v Hardy Exploration and Production (India) Inc (2018) 7 SCC 374.



an arbitration agreement incorporates the UNCITRAL Model law as the procedural law 
governing the arbitration, and specifies the ‘venue’ but not the ‘seat’. On the basis that the 
‘seat’ of arbitration is a key factor to determine the applicability of Part I of the Act, the 
two-judge bench posted the matter before the Chief Justice of India for reference to a larger 
appropriate bench. The then Chief Justice of India referred the matter to a three-judge 
bench of Supreme Court. 

The three-judge bench of the Supreme Court noted the concurrence of the counsel of 
both parties that there was no need to answer the reference since the position of law was 
clear.8 Nevertheless, the Supreme Court proceeded to answering the reference and held 
that the issue was governed by the earlier judgements of the Supreme Court in BALCO and 
Bhatia International.9 According to the Supreme Court, no new principles were required 
to be settled.

Proceeding to decide the case on merits, the Supreme Court observed that the governing 
law of the contract was Indian law.10 After reproducing the arbitration clause, the Court 
further observed that arbitration proceedings were to be conducted in accordance with 
UNCITRAL Model Law on International Commercial Arbitration of 1985 and that the 
‘venue’ was agreed upon to be Kuala Lumpur.11 The Court further noted that under Article 
20 of UNCITRAL Model Law, the ‘place’ of arbitration was to be agreed between the 
parties and failing such agreement, the ‘place’ of arbitration was to be ‘determined’ by the 
tribunal having regard to the circumstances of the case, including the conveniences of the 
parties. In the facts of the case, the Court concluded that there was no ‘determination’ by 
the arbitral tribunal as to the ‘seat’ because there was no positive act by the Tribunal to this 
effect and no such ‘determination’ was expressed in the award.12 The Court further noted 
that the parties in this case had not agreed upon the ‘place’ of arbitration.13 Accordingly, in 
the opinion of the Court, the reference to Kuala Lumpur in the agreement and the factum 
of the arbitral proceedings having taken place in Kuala Lumpur, did not stricto sensu imply 
that Kuala Lumpur was the ‘seat’ of arbitration.

Having discarded Kuala Lumpur as the ‘seat’ of arbitration, the Court proceeded to 
summarily state that the order of the division bench of the Delhi High Court was liable to 
be set aside and that a section 34 petition under Part 1 of the Act was maintainable. 

8 Hardy Exploration (n 4) [7]. 
9 Hardy Exploration (n 4) [27], [28].
10 Hardy Exploration (n 4) [29].
11 Hardy Exploration (n 4) [30]. 
12 Hardy Exploration (n 4) [37], [38], [40].
13 Hardy Exploration (n 4) [37].
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iv. the gaPing holes in the Hardy judgement 

In this author’s reading, the judgement in Hardy suffers from at least three fatal gaping 
holes in its analysis, as elaborated below.

First, no reason has been provided as to why the ‘seat’ of arbitration would automatically 
be India, and in particular, Delhi. It is one thing for the Supreme Court to discard Kuala 
Lumpur as the ‘seat’ of arbitration, but it is quite definitely another to presume Delhi as the 
seat of arbitration.

Second, if BALCO and Bhatia International are the controlling judgements in this 
respect, one would have expected the Court to record the date of the arbitration agreement 
since BALCO applies only to arbitration agreements executed after 06.09.2012, whereas 
prior agreements are governed by Bhatia International. This critical finding is entirely 
missing in the judgement. Fortunately, a related judgement in the United States of America 
concerning the very same arbitration, which arose in an action by the winning party to 
confirm the arbitral award in an American court, records that the agreement was of 1997.14 
In other words, the case was to be governed by the principles in Bhatia International. There 
is no clear finding to this effect in the judgement. 

Third, under the Bhatia International principle, the issue to be decided was whether 
there was an express or implied exclusion of Part I of the Act.15 The ‘seat’ of arbitration 
was not a criterion specified in the judgement in Bhatia International, although several 
subsequent judgements have held that if the seat of arbitration was outside India, Part 
I of the Act was impliedly excluded. Nevertheless, it is critical to note that the ‘seat’ of 
arbitration was not the sole and exclusive factor to be considered under the regime of 
Bhatia International. For the Supreme Court in Hardy to have limited its analysis (even the 
faulty one) to the alleged ‘seat’ of arbitration was, therefore, a significant error.

v. if not kuala lumPur...?

Having assessed the faulty reasoning in Hardy, it is worth examining whether the 
application of the correct principles would result in a different outcome in the facts of the 
case in Hardy.

As previously noted, the Hardy case was to be governed by the principles in Bhatia 
International. In Bhatia International, the Supreme Court had held, primarily based on 
absence of the word ‘only’ in section 2 (2) of the Act, that even for arbitration physically 
held outside India, Part I of the Act would apply unless parties agree to exclude the same, 
either expressly or by necessary implication.16 While the judgement in Bhatia International  

14 Hardy Exploration & Production (India), Incorporated v Government of India, Ministry of 
Petroleum & Natural Gas 314 F Supp 3d 95.

15 Bhatia International (n 3) [21].
16 Bhatia International (n 3) [32].



arose from an application of section 9 of the Act, the reasoning in Bhatia International was 
adopted to section 34 in Part I of the Act in Venture Global Engineering v Satyam Computer 
Services Limited.17 There, it was held that a foreign award could also be challenged under 
section 34 of Part I of the Act, unless the parties excluded the application of Part I of 
the Act either expressly or by necessary implication. This principle continues to govern 
arbitration agreements executed before 12.09.2012 since the Supreme Court in BALCO 
only overruled Bhatia International prospectively.

In Harmony Innovations Shipping Limited v Gupta Coal and Others,18 the Supreme 
Court was confronted with an arbitration agreement executed pre-BALCO and thus, 
governed by the principles of Bhatia International. On facts, the Court concluded that Part 
I was excluded since the presumed intent of the parties was for the ‘seat’ of arbitration to 
be in London. In express terms, the judgement states that the Court took into account the 
commercial background, the context of the contract, the context of the parties, and the 
background in which the contract was executed.19 This judgement, interestingly, is cited 
in Hardy and that too, approvingly.20 However, the judgement in Hardy does not appear to 
contain any analysis based on the aforementioned factors, when affirmatively determining 
the ‘seat’ of arbitration to be India and Delhi. 

It is noteworthy to reiterate the link between the geographical location of the arbitral 
proceedings and the ‘seat’. The following extract from judgement of the Supreme Court 
of India in Etizen Bulk v Ashapura Minechem Limited and Another,21 would suffice in this 
respect:

34. … The following passage from Redfern and Hunter on International 
Arbitration contains the following explication of the issue:- 

‘It is also sometimes said that parties have selected the procedural 
law that will govern their arbitration, by providing for arbitration in a 
particular country. This is too elliptical and, as an English court itself 
held more recently in Breas of Doune Wind Farm it does not always hold 
true. What the parties have done is to choose a place of arbitration in a 
particular country. That choice brings with it submission to the laws of 
that country, including any mandatory provisions of its law on arbitration. 
To say that the parties have “chosen” that particular law to govern the 
arbitration is rather like saying that an English woman who takes her 
car to France has “chosen” French traffic law, which will oblige her 
to drive on the right-hand side of the road, to give priority to vehicles 

17 (2008) SCC 190.
18 (2015) 9 SCC 172.
19 ibid [50].
20 Hardy Exploration (n 4) [19], [21].  
21 (2016) 11 SCC 508.
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approaching from the right, and generally to obey traffic laws to which 
she may not be accustomed. But it would be an odd use of language to 
say this notional motorist had opted for “French traffic law”. What she 
has done is to choose to go to France. The applicability of French law 
then follows automatically. It is not a matter of choice.

Parties may well choose a particular place of arbitration precisely 
because its lex arbitri is one which they find attractive. Nevertheless, 
once a place of arbitration has been chosen, it brings with it its own law. 
If that law contains provisions that are mandatory so far as arbitration is 
concerned, those provisions must be obeyed. It is not a matter of choice 
any more than the notional motorist is free to choose which local traffic 
laws to obey and which to disregard’.22

That said, a line of judgements applying Bhatia International reveal a short-cut to 
decide this issue. Illustratively, one may consider the judgement in Imax Corporation v 
E-City Entertainment (India) Private Limited,23 again cited in the Hardy judgement. That 
was a case where the governing law of contract was Singaporean law and the arbitration 
proceedings were to be conducted in accordance with the ICC Rules of Arbitration.24 The 
agreement did not specify the seat or even the venue, though the arbitral tribunal had fixed 
the place of arbitration as London. Factually, this was also a case governed by the principles 
in Bhatia since the agreement was executed pre-BALCO. The Court finally concluded that 
section 34 of Part I of the Act cannot be invoked to challenge the award issued under that 
arbitration agreement. A thorough reading of the judgement reveals that only one factor 
moved the Court to this conclusion – the fact that the parties had agreed to the ICC Rules 
for governing the arbitration proceedings. In the words of the Court:

33. On a true construction of Clause 14 in this case, there is no doubt 
the parties have agreed to exclude Part I by agreeing that the arbitration 
would be conducted in accordance with the ICC Rules. The parties were 
undoubtedly conscious that ICC could choose a venue for arbitration 
outside India. That is sufficient to infer that the parties agreed to exclude 
Part I.  ICC could well have chosen a venue in India.  The possibility that 
ICC could have chosen India is not a counter-indication of this inference. 
It could also be said that the decision to exclude the applicability of Part 
I was taken when ICC chose London after consulting the parties. Either 
way Part I was excluded.25

In the course of the judgement, the Court also observed two other principles in passing:

22 ibid [34] (emphasis added).
23 (2017) 5 SCC 331.
24 ibid [5].
25 ibid [33], [29] (emphasis added).



a. where the parties have not expressly chosen the law governing the contract as a 
whole or the arbitration agreement in particular, the law of the country where the 
arbitration is agreed to be held has primacy;

the law of the country  where  arbitration is held will govern the arbitration and matters 
related thereto such as the challenge to the award.26.

Thus, where the parties chose the procedural law to be a supranational law (or any law 
other than Indian for that matter), the factum of venue being outside India is considered 
suggestive of the parties’ intention for the seat to not be India. If this principle is applied 
to the facts of Hardy where the UNCITRAL Model law was the procedural law, Kuala 
Lumpur was intended to be the ‘seat’ of the arbitration and even if one disagrees with 
such a definitive conclusion, at the very least, it would be clear that the parties impliedly 
excluded Part I of the Act, in terms of Bhatia International.

This short-cut to determining ‘seat’/‘place’ has been approved by the Supreme Court 
in BALCO. In BALCO, the Supreme Court approvingly quoted from the English judgement 
of Shashoua v Sharma.27 In Shashoua v Sharma,28 the English Court was concerned with 
a shareholders’ agreement that provided that,‘the venue of the arbitration shall be London, 
United Kingdom’, while the arbitration proceedings were to be conducted in English in 
accordance with the ICC Rules, though the governing law of the shareholders’ agreement 
was the law of India. The English Court in Shashoua held that though ‘venue’ was 
not synonymous with ‘seat’, in an arbitration clause that provided for arbitration to be 
conducted in accordance with the Rules of the ICC in Paris (a supranational body of rules), 
a provision that ‘the venue of arbitration shall be London, United Kingdom’ amounted to 
the designation of a judicial seat.

Therefore, if BALCO were considered as the controlling law applicable in Hardy, it 
does not appear that sufficient credence has been paid to the observations within BALCO 
as regards how ‘seat’ was to be decided in a given case.

The importance of the above findings in BALCO reiterating the English decision in 
Shashoua cannot be emphasised enough. In the Indian Shashoua case,29 the Supreme 
Court of India expressly rejected the argument that the English judgement in Shashoua 
is merely an interim order that cannot be considered binding.30 The Supreme Court of 
India in Shashoua, in an opinion authored by the then Hon’ble Chief Justice Dipak Misra 
(who incidentally had also authored the Hardy judgement) held that the principle from the 
English judgement in Shashoua formed part of the binding ratio decidendi of BALCO.31 

26 ibid [34].
27 Hardy Exploration (n 4) [108], [110]. 
28 (2009) 1 CLC 716.
29 Roger Shashoua v Mukesh Sharma (2017) 14 SCC 722.
30 ibid [63].
31 ibid.
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Therefore, for the Supreme Court in Hardy to purportedly follow BALCO, and yet choose 
to ignore the importance of the principle from the English judgement in Shashoua, is an ex 
facie inconsistency.

vi. the ‘something else’ faCtor in the indian SHaSHoua judgement 
– the root of the ProBlem.

In the analysis of this author, the fault in the analysis/conclusion in the Hardy judgement 
can be traced back to the Indian Shashoua judgement, which are merely spaced apart by 
a year and authored by the same judge. It is important to appreciate the import of the 
following extract from the Indian Shashoua judgement in this context:

72. It is worthy to note that the arbitration agreement is not silent as 
to what law and procedure is to be followed. On the contrary, Clause 
14.1 lays down that the arbitration proceedings shall be in accordance 
with the Rules of Conciliation and Arbitration of the ICC. In Enercon 
(India) Limited (supra), the two-Judge Bench referring to Shashoua case 
accepted the view of Cooke, J. that the phrase ‘venue of arbitration shall 
be in London, UK’ was accompanied by the provision in the arbitration 
clause or arbitration to be conducted in accordance with the Rules of 
ICC in Paris. The two-Judge Bench accepted the Rules of ICC, Paris 
which is supernational body of Rules as has been noted by Cooke, J. and 
that is how it has accepted that the parties have not simply provided for 
the location of hearings to be in London. To elaborate, the distinction 
between the venue and the seat remains. But when a Court finds there is 
prescription for venue and something else, it has to be adjudged on the 
facts of each case to determine the juridical seat. As in the instant case, 
the agreement in question has been interpreted and it has been held that 
London is not mentioned as the mere location but the courts in London 
will have the jurisdiction, another interpretative perception as projected 
by the learned senior counsel is unacceptable.32

The fundamental problem arises from the generalisation used by the Supreme Court 
of India when it states that ‘venue’ with ‘something else’ would allow a court to consider 
the ‘venue’ and the ‘seat’ to be the same. That is not the ratio of the English judgement in 
Shashoua. Rather, Justice Cooke in the English judgement in Shashoua, was prescribing a 
rule of thumb when he stated the following:

26. The Shareholders Agreement provided that ‘the venue of arbitration 
shall be London, United Kingdom’ whilst providing that the arbitration 
proceedings should be conducted in English in accordance with ICC 
Rules and that the governing law of the Shareholders Agreement 

32 ibid [72] (emphasis added).



itself would be the laws of India. It is accepted by both parties that the 
concept of the seat is one which is fundamental to the operation of the 
Arbitration Act and that the seat can be different from the venue in which 
arbitration hearings take place. If a venue was named but there was to 
be a different juridical seat, it would be expected that the seat would 
also be specifically named. Notwithstanding the authorities cited by 
the defendant, I consider that there is great force in this. The defendant 
submits however that as ‘venue’ is not synonymous with ‘seat’, there is 
no designation of the seat of the arbitration by clause 14.4 and, in the 
absence of any designation, when regard is had to the parties’ agreement 
and all the relevant circumstances, the juridical seat must be in India and 
the curial law must be Indian law.

27. In my judgement, in an arbitration clause which provides for 
arbitration to be conducted in accordance with the Rules of the ICC 
in Paris (a supranational body of rules), a provision that the venue of 
the arbitration shall be London, United Kingdom does amount to the 
designation of a juridical seat. The parties have not simply provided 
for the location of hearings to be in London for the sake of convenience 
and there is indeed no suggestion that London would be convenient in 
itself, in the light of the governing law of the Shareholders Agreement, 
the nature and terms of that agreement and the nature of the disputes 
which were likely to arise and which did in fact arise (although the first 
claimant is resident in the UK).33

The above extract points to three things:

a. The English Court noted the omission to separately specify a seat while expressly 
choosing to specify a venue;

b. The English Court noted that there was nothing to suggest London being a location 
specified for the sake of convenience. Evidence was to the contrary, given the 
close connection to India;

c. As per the English Court, where a venue is specified along with a designation of 
a supranational law for the conduct of the arbitral proceedings, it amounted to 
parties’ expression of the intent for the venue to be seat.

In other words, the English judgement in Shashoua did not create a separate burden 
of proof on any party to prove a vague and ethereal ‘something else’ as the Supreme 
Court seems to have observed in its judgement in Shashoua. Instead, the English Court 
in Shashoua was rendering a rule of thumb. This understanding of the English judgement 
in Shashuoa is fully supported by the following observations by the English Court and its 

33 Roger (n 29) [26], [27].
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endorsement of Dicey, Morris and Collins on the Conflict of Laws:

32. In Dicey, Morris and Collins on The Conflict of Laws, the authors 
at paragraph 16-035 state that the seat ‘is in most cases sufficiently 
indicated by the country chosen as the place of the arbitration. For such 
a choice of place not to be given effect as a choice of seat, there will 
need to be clear evidence that the parties…agreed to choose another 
seat for the arbitration and that such a choice will be effective to endow 
the courts of that country with jurisdiction to supervise and support the 
arbitration’.

Although the concept of the seat of the arbitration is a juridical concept and the legal 
seat must not be confused with the geographically convenient place chosen to conduct 
particular hearings, I can see no reason for not giving the express choice made in clause 
14.4 full weight.34

Therefore, in this author’s view, the Indian Supreme Court’s judgement in Shashoua, 
with respect, does not provide an accurate statement of the law expressed in the English 
judgement in Shashoua. Given the express finding that the English judgement in Shashoua 
is binding on Indian Courts by virtue of its complete and full endorsement by the 5-judge 
bench in BALCO, the Supreme Court’s relatively vague re-formulation of the same in the 
Indian Shashoua case may not be correct.

It is obvious that this vague and incorrect ‘something else’ factor has also crept into 
the judgement in Hardy, in express terms.35 This is not a matter of semantics because 
pragmatically, it implies that there is an increased or additional burden on the party 
concerned. In practical terms, on both occasions, this ‘something else’ factor has been 
mentioned by the Supreme Court as a factor to be assessed on a case-by-case basis and 
it would become incumbent on the party who alleges the ‘venue’ to be the same as ‘seat’ 
to prove this ‘something else’. In contrast, the original principle was more akin to a 
presumption based entirely on the contract terms, with the party alleging to the contrary 
(that the venue is not the same as seat) to establish the same. In this author’s opinion, this 
added burden created in the Indian Shashoua judgement is not correct and this error has 
carried forward into the Hardy judgement in express terms.

vii. a Case of undeCided ‘seat’?

There is one other alternative to consider if one were to not question the Supreme 
Court’s finding that Kuala Lumpur was not the ‘seat’ of arbitration in the Hardy case. The 
judgement in the Hardy case does not issue an affirmative finding that India and Delhi, in 
fact, is the ‘seat’. At best then, one could perhaps state that the ‘seat’ is undetermined in 

34 Roger (n 29) [32].
35 Hardy Exploration (n 4) [27].  



Hardy.36 It is clear that even in a post-BALCO scenario, only if the seat is decisively in 
India would Part I of the Act apply; if the seat is decisively outside India, Part I of the Act 
will not apply. Nothing in BALCO, or for that matter in Bhatia International, suggests what 
would happen if the ‘seat’ is undecided. 

Another judgement of the Supreme Court in Union of India v Reliance Industries 
Limited & Others,37 (“Reliance II”) rendered by a two-judge bench in 2015 appears 
to address this lacuna. In Reliance II, the Court was confronted with an international 
commercial arbitration where the governing law of the contract was Indian law and the 
arbitration proceedings were to be conducted in accordance with the UNCITRAL Rules 
of 1985. The arbitration agreement in that case was governed by the laws of England and 
the venue was otherwise agreed upon as London. An award passed by the arbitral tribunal 
in that case was challenged under section 34 of Part I of the Act and the issue before the 
Supreme Court was whether such a section 34 petition was maintainable at all. Since the 
arbitration agreement entered into was before the date of pronouncement of the judgement 
in BALCO, the Court concluded that the principles of Bhatia International would apply.38

The Court in Reliance II relied upon a number of precedents, which had found that 
in the context of the principles enunciated in Bhatia International, Part I of the Act is 
necessarily excluded if the seat of arbitration is outside India or the law governing the 
arbitration agreement is not Indian law.39 Since there was a previous finding in an earlier 
round of litigation that the ‘seat’ of arbitration was London and since the arbitration 
agreement was governed by English law, the Court finally concluded that the section 34 
petition was not maintainable.

In the course of rendering this judgement in Reliance II, the Supreme Court observed 
the following:

21. The last paragraph of Balco judgement has now to be read with two 
caveats, both emanating from paragraph 32 of Bhatia International itself 
– that where the Court comes to a determination that the juridical seat is 
outside India or where law other than Indian law governs the arbitration 
agreement, Part I of the Arbitration Act, 1996 would be excluded by 
necessary implication. Therefore, even in the cases governed by the 
Bhatia principle, it is only those cases in which agreements stipulate 
that the seat of the arbitration is in India or on whose facts a judgement 
cannot be reached on the seat of the arbitration as being outside India 

36 To be clear, it is certainly possible to come to a conclusion after a factual and legal analysis, what 
the ‘seat’ of arbitration would be even in Hardy. However, given the lack of any factual analysis 
all the way up to the Supreme Court in affirmatively determining the actual ‘seat’, undertaking 
this exercise in this article seemed inappropriate.

37 (2015) 10 SCC 213.
38 ibid [17].
39 ibid [18].
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that would continue to be governed by the Bhatia principle. Also, it is 
only those agreements which stipulate or can be read to stipulate that 
the law governing the arbitration agreement is Indian law which would 
continue to be governed by the Bhatia rule.40

This understanding in Reliance II appears to suggest that in a situation where there 
is no definitive finding that India is the ‘seat’ or to the contrary, a court would have to 
examine whether Part I of the Act was expressly or by necessary implication, excluded by 
the parties.

If, therefore, the Supreme Court in Hardy was not overruling any prior judgement, 
which it admittedly did not, to make Part I and thus, section 34 apply to the award in that 
case, it was incumbent upon the Supreme Court to either decisively determine India (and 
Delhi) to be the ‘seat’ of arbitration in a reasoned manner and in the event it could not 
affirmatively determine this, examine whether Part I of the Act was expressly or impliedly 
excluded by the parties. This alternative, it would be seen, is what has been discussed 
above in this article – where it was suggested based on precedents that where the choice of 
procedure is something supranational and a venue outside India is chosen, the presumed 
intention of the parties is to impliedly exclude Part I of the Act. Unfortunately, the Supreme 
Court has done neither in the Hardy case. 

viii. ConCluding thoughts

In conclusion, with utmost respect to the Supreme Court, the judgement in Hardy is 
unjustifiable. In fact, with utmost respect, in this author’s view, the judgement in Hardy is 
per incuriam. Nevertheless, while the final outcome in the case in itself may be regrettable, 
judges in subsequent cases may find enough support to consider the Hardy judgement 
as a deviation and thus, confined to be a ruling on facts. Any broader application of the 
judgement would only invite questions as to its correctness.

In this author’s view, subject to the above opinion on the judgement in Hardy, the 
consistent principles arising from several judgements and in particular, the judgements in 
Bhatia International, BALCO and Reliance II, may be summarised below: 

a. where the ‘seat’ of arbitration can be decided affirmatively to be India, Part I of the 
Act would apply; and

b. where the ‘seat’ of arbitration is decided affirmatively to be outside India, Part I of 
the Act would not apply; and 

c. ‘seat’ may be expressly agreed between the parties or affirmatively determined by 
the Arbitral Tribunal; and 

d. where none of the above apply, Courts would have to examine the contractual 
terms and attending circumstances to determine the intent of the parties; and

40 ibid [21] (emphasis added).



e. where a clear finding cannot be reached whether the ‘seat’ of arbitration is outside 
India, one must independently assess whether the parties expressly or impliedly 
excluded Part I of the Act; and

f. a rule of thumb expressly endorsed and forming part of the ratio decidendi of 
BALCO is that the ‘seat’ is not India where the parties have chosen to apply 
non-Indian law to the arbitration agreement or where the parties have applied a 
supranational law to govern the arbitration proceeding, with a venue being chosen 
to be outside India. This rule of thumb is a presumption and a party concerned may 
establish to the contrary.
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